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The primary objective of this study is to aid policy 
makers - state and federal officials, accreditation officials, and 
university administrators - in making decisions concerning the 
regulation of postsecondary external degree programs. The purpose of 
this project is to identify the legal and regulatory issues that the 
operation of these programs create and to recommend alternatives for 
the design of a regulatory framework that will permit experimentation 
and growth. The methodology employed consisted primarily of analysis 
of primary legal sources (statutory analysis; case law analysis; and 
the use of secondary materials such as law review activities) as well 
as books and studies on the external degree movement. The study is 
organized into seven sections: (1) a description of what is happening 
to traditional, accredited institutions of higher education; (2) 
definitions; (3) case of quality control of external degree programs 
and nontraditional study; (U) assessment of state legislation that 
might have an if pact on external degree programs; (5) description of 
the role that the accreditation associations play in controlling the 
quality of postsecondary education, with an assessment of their 
captf.bility to respond to external programs; (6) description of the 
present federal roles regulating external degrees; and (7) a summary. 
Supporting appendixes include a summary of the laws that govern 
out~of-*state accredited institutions, and analysis of each state's 
incorporation requirements, accreditation association guidelines, and 
a resource bibliography. (Author/PG) 
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-^-Although many individuals contributed to the study, the conclusions 
and recommendations are those of the principal investigator and do not 
reflect the views of the Coluinbus School of Law, the National Institute 
of Education, or any other agency of the United States . 

Although this investigation is limited in scope, it is hoped that 
it will stimulate further research and that the findings and recommendations 
contained in this report will prove helpful to policy>-makers who are faced 
with making-decisions:cnthe design of .education innovative postsecondary 
programs . 
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EXECUTIVE GUMMARY 

1»1 Purpose of the Suudy 

. The primary objective of this study is to aid policy-makers 
-•-state and federal officials, accreditation official!^/ and university 
administrators - in making decisions concerning the regulatJ.^Dn of 
postseconuary external degree progranui. 

Our hypothesis is tliat the ^>49ting legal and administrative 
structure for regulating poatsecondary programs does not anti- 
cipate the proliferation of external decree programs and other forms 
of non- traditional study. The purpose of this project is to identify 
the legal and regulutori^ issues that the operation of these pxograms 
create and to recommend alternatives for the design of a regulatory 
frasievork which will permit es^erimentation and growth. 
1.2 Methodology 

The methodblogy employed to conduct this stu^y consisted primarily 
of analysis of primary legal sovirces, e.g., statutory analysis; case 
law analysis? and the use of secondary materials such as law review 
articles; as well as books and studies on the external degree movement. 

In addition, a telephone and latter survey was conducted to 
solicit infortaation from each state educational agency on their 
authority to regulate accredited institutions with their state. The 
survey was designed to verify each state's statutory authority for 
regulating external degree programs and to ascertain the attitude 
of state administrative agency officials toward innovative educa- 
tion. 

The study was also augmented by a n\n±>er of in-depth interviews 
with educators with experience in non-traditional education programs. 

ll^e project originally contemplated a field research phase which 
was designed to empirically verify whether there were in fact obstacles 
to the development of external degree prograns created by the accredi- 
tation associations and state regulatory agencies. 
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B«caus6 of limited resources » the only field reeeerch conducted were 
the two case s^udies which are based on interviews. Legal conclusions 
are based on an analysis of primary legal sources r such as state statutes - 
and case law. Furthor research on the subject of this Report should in- 
clude an empirical study of tho constraints to the development of innova- 
tive education programs as experienced by institutions of higher education. 

1,3 Organisation of the Study 

The stud^ is organized into seven sections- Section 1*0 is 
a deocription of what is happening to traditional/ accredited 
institutions of higher education. The purpose of this section is 
to provide a context for understanding the external degr-^e xiove- ■ 
ment. Section 2.0 is definitional. It describes four major xypes 
of external degree programs and institutions and relates them to 
the changes taking place in higher education. We argue in this 
section that the external degree movement is not merely an exten- 
sion of earlier adult education efforts / but represents deep 
dissatisfaction with the higher education system as it is presently 
oonstittited and is an adunbration of coming fundamental changes in 
the delivery system for higher education in this country. Section 
■ 3*0 presents the case for qtwdity control of external degree 

programs and non- traditional study«. Section 4.0 is an assessment 
of state legislation which might have . a impact on external de- 
gree programs. In this section we also analyze the limits of sljate 
power to regulate external degree programs. A model statute, pre- 
pared by the Educational Commission on the states, which is designed 
to provide a basis for state approval and .licensing of postsecondary 
institutions and their agents, is analy2e<?. in terms of its impact 
on external degree programs and non-traditional studies. Section 5-0 
is a description of the role that the accreditation associations play in 
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controlling the quality posts "^ndary education with an a«««s»«tnt of 
thalr capability tc ~spond to axtarnal degree programs. We also assess 
the possibilities for reform of the accreditation associations tlirough 
use of the judicial process. Section 6.0 i« a description of present 
federal rolei^ regulating higher education and an assessment of the 
federal government's potential for regulating external degrees, section 
7,0 is a summary of our findings and an analysis of the implications that 
result from them. Specific recommendationj^ on the respective roles of 
the states, the accreditation associations, and the federal government 
are submitted* 

Volume II contains supportiri Appendices, including a summary 
of the law6 of each state which govern and apply to out-of**state 
accredited institutions of higher ed-.\cationj an analysis of each 
state's incorporation requirements Xor colleges and universities; a 
cop7 of the model statute prepisred by the Educational Commission on 
the States, accrecHtation associations guidelines, and a resource 



bibliography. 

1.4 Summary of Findings and Recommendations 
Our major findings aure: 

— 'Th*^. ;unerican higher education system is geared pri- 
marily to the 18-21 year old residentlnl student. It 
Is not designed to serve other large learner groups 
such as post-college age adults; those who must retrain 
in mid-career; and those who are faced with increased 
leisure time. (Section 2.0} 

—Because of a declining birthrate, the n»juuher of enrollments 
in the 18-21 age group, is decliningr which together with the 
impact of inflation has created a financial crises among pri- 
vate institutions of higher education. (Section 2.3) State 
appropriations to public institutions are also leveling off. 
Finally, federal assistance to institutions of higher educa- 
tion is declining. (Section 2.3) 

—The external degree movement is not simply an extension of 
• existing adult education efforts. The external degree is a 
' response to societal forces which are imi-rfctir.g on the higher 
education systan. Th(» external degree is syiiUx)lic of funda- 
mental changes now occuring in the higher education delivery 
system^ (Section 3.0) 
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— th« r#pid growth o£ the external degree lenreoent 
has created «. aeed £br quality control. Oader financial 
preeeure, non-profit and public acnredited InaUtutiona 
have «tar!.ed extem^i degree programs which are inade- 
ff.iate. Abuse of coneuraer righta by accredited institutions 
hat laeen .TtiForted and the tendency i» increasing. Although the 
PTttb:i«m of «»n»uin'tr fraud in higher education has exi.stod 
for «0B» time, the emergence of the exterssl. degr*te strains 
til* exiirting regvaatory systen; beyond its capacity. Unless 
a ioor« effective regulator^' framework is created which 
gt ,»s legitimacy to the external degr«e» it will be 
cn»hed bi- the attacks of traditionalists witii a vbsted 
ititerest xn existing educational practice. (Section 3.3) 



the State* 
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—There is litUc uniformity in state resyouses to higher 
education. State statutory schewes vary ftrm absence of 
any xaention of higher education to far-readiing legislation 
that assumes vast powers over higher education. In general, 
non pzofit, non-vooational , regionally-accredited institu- 
tions of higher educaUon are often free of any government . 
regulation. (Section 4.1} 

— nie attitude manifested by most states toward innovative 
education i.s at present one of indifference. Of those states 
which do in some manner supervise private highe;: educatJ,on, 
the majority exempt accredited institutions, thus leaving 
whatever regulation that is to be done to a private gro\5>. 
In those states where statutory provisions exist for the 
regulation of private higher education, special provisions 
£6r innovative education are rare, and many administrative 
standards are obsolete and will retard the development of 
the external degree. (Section 4.2) 

—It is becoming evident that some state educational aaenciew 
are restricting the activities of out-of-state institutions 
In order to protect the shrinking markets of in-state insticu- 
tutions.. This is being (tone under the gtdse of "quality 
control." (Section 4.2) 

—State regulation of higher education will be subject 
to the restrictions of the Comm3rce Clause of the U.S. 
Cctfistitution to the extent that higher education activi- 
ties can be characterized as "interstate" within the 
meaning of the clause. States' regxilations in education 
may be invalid under the Cownerce Clause if their pre- 
dominant purpose and effect is to protect local economic 
interests at the expense of interstate oowoerce. States 
must treat interstate education activities in an even 
haivled, non-discriminating manner. (Section 4.3) 

—A state cannot require the registration of a foreign 
school whose business is exclusively (or almost exclusively) 
interstate, nor can a state exclude a foreign corporation 
engaged in interstate commerce except Jfer the most compelling 
reason. (Section 4.3) 

—In general, a state acting under ite police powers, may 
regulate academic irstitutions in the public interest, 
subject to the limitaUons of due process law. Substantive 
due process requires that there be a manifest need which 
affects the health, morals, or safety of the public generally, 
and that regulations not be arbitrary, discriminatory, or 
otherwise unreasonable. Procedural due process requires that 
reasonable notice of violation must be given, there must 
be a hearing with the right to confront and cross-examine 
witnosses, counsel must be permitted, and a record must be 
made. (Section 4.4) 13 



There is an urgent need for uniform state legislation, 
to be passed in each state, modeled after the legislation 
proposed by the Educational Commission of the States (See 
Appendix C) , with the following caveats* (1) The states 
should focus on the enforcement of administrative standards 
and refrain from mandating specific educational require- 
ments! (2) There should be specific provisions that apply 
to innovative, external degree programsi (3) The accredi- 
tation associations should be relied on .for "judgments on the 
educational quality of a program, but should not be relied 
on for enforcement of administrative standards; and (4) States 
must give more deference tham they have to the requirements 
of due process and the Commerce Clause of the U.S. Consti- 
tution. (Section 4.5) 



The Accreditation Associations 

—The regional accreditation associations provide too little 
regulation of higher education rather than too much. Member- 
ship in a regional accreditation association is based in 
large part on formal and structural criteria. Many of the 
standards employed by the accreditation associations are 
geared for traditional residential programs, imposing con- 
straints on the development of external degree programs. 
There is a tendency for the accreditation associations to 
discriminate in favor of the traditional ini-'titutions, as 
opposed to external degree institutions, because of the large 
vested interest that the association's controlling membership 
have in tradicioiial practices. (Section 5.2) 

—The courts are not likely to intervene substantially 
into the substemtive decisions of accrediting agencies,' but 
can be expected to exercise some control to protect the pub- 
lic interest (5.3.2) under anti-trust, constitutional, emd 
common law theories. All three theories, however, permit 
considerable judicial deference to accrediting agencies up 
to the point where an accrediting judgment appears to have 
substantial adverse impact upon the affected school or pro- 
gram. And then, under all theories, the accrediting agency 
can nevertheless prevail if its restraint or innovation is 
demonstrated to be "reasonable" in light of its own purposes 
and in light of public policy consideration. (Section 5.3) 

The Federal Government 

—Federal regulation of the quality of postsecondary educa- 
•"tion is limited. The Office of Education and the Veteran's 
Administration rely on the accreditation associations to 
determine the eligibility of nonprofit institutions of higher 
education for federal funds. The jurisdiction of the Federal 
Trade Commission does not extend to non-profit, eleemosynary 
institutions. There is no focus within the federal government 
for coordinating efforts to protect students from consumer 
fraud. 
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Racocimendations and Implications of Findings 



Many of the alternatives discussed in the body of the report 
(see generally section 7.0) require new legislation. It is recom- 
mended that the states quickly pass uniform state legislation which 
focuses on the enforcement of administration standards. It is also 
reccwmended that the Vetei:^ms• Administration approve only programs 
of study, as they do for proprietary, vocational scbools, rather 
than approve institutions, it would also be desirable for the juris- 
diction of the Federal Trade Commission to be extended to non-profit 
educational corporations. Unfortunately, there is isuch Congressional 
reluctance to give the federal government more power to regulate in the 
field of education. Therefore, it is proposed, in the alternative, 
that a new specialized agency be created to fill the need for quality 
control of external degree programs. Such an agency could be organized 
within the framework cf the existing accreditation associations, such as 
a national commission of the new Council on Postsecondary Accreditation. 
If the accreditation associations fail to respond to the need for qu.'\lity 
control of external degree programs, a new organization perhaps called 
the National Council 'of External Degree Granting institutions , should 
be organized to serve the public. An agency oriented toward the consumer 
could publish program evaluations and rate institutions. It could de- 
velop and apply verifiable stemdards which measure the performance of an 
Institution in objective terms. 

Establishment of a new accreditation agency is the fastest way to 
fill a vacuum. Congressional passage of new legislation authorizing 
direct federal regulation of postsecondary education could take forever 
and may never happen. Without effective quality control, the quick buck 
artists and confidence men will move into the field, tarnishing it for 
everyone. A private, voluntary agency, organized along different lines 
than the existing accreditation associations, seems to be a modest and 
realistic proposal which is consistent with American practice and which 
could be implemented in a relatively short period of time. 
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2.0 THE STATE OF HIGHER EDUCATION 
2*1 Introduction 

This section of the report identifies significemt trends in higher 
•dttcation which shape the legal issues which arise in the operation of 
non- traditional education programs. It is iinpossible to understand 
the external degree movement without an understanding of the forces 
affecting the traditional academic college or university. The in5>act 
of these forces on the financial status of accredited institutions of 
higher education, the productivity of traditional higher education, 
and the emergence of non-degree edtemativa educational systems as a 
consequence are escplored. Section 3.0 is a discussion of the various 
kinds of external degree progreans, categorizing them into four major 
program types, and presenting the rationale for quality control of 
external degree programs. 
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%.% CuTTMt Criticin of Accr«dit#d Hlxiihtr Sducatioa 

Tht "Mw** criticin of higher tducation can \m tracad to tha 
Alport on Highar Education tha Navman Taak Porca on Highar 
Bducation, publishad in 1971 .V X<asa than four yaani ago, tha U.S. 
DapartMnt of Kaalth, Education, and Walfara aakad frank Nawnan, a 
ftanford Univarifty adminiatrator, to chair a ta* fbrca on highar 
aducation. The findinga of tha nona wmatavt taak forca hava arouaad 
Mra controvaray than any aimilar affort in tha hlatory of Anarican 
highar aducatJLon, for it raiaad ^undamantal quattioaa on tha aff^rciva- 
aaaa of tha highar aducation aystam from tha point of viaw of tha naads 
of aociaty. Togathar with tha work of tha Camagia Coomia^ion on Highar 
Education, and othar racant atudiaa on tha affactivanaaa of inititutiona 
of highar aducation, a diaturbing pictura of aatablitbad highar aducation 
awMrgaa. Accraditad highar aducation ia aaid to ba a aacrativa and 
oligopoliatic antarpriia, inafftciantly aarving tha naada of aociaty.2/ 
According to thaia aourcaa, traditional collagaa and univaraitiaa and 
thair conatituent facultiaa and adainiatrationa, auffar from tha following 
daficianciaat 

~Thay ara organized primarily to aarva tha 18-21 collaga 
aga group, resulting in tha creation of isolated com- 
wnities which ara separate from tha wainstraam of 
aociaty* staffed by insulated faculty who have never had 
poaitions of responsibility outside of the educational 
ayatcai. 

*^Thay lack diversity of institutional aission, with every 
institution emulating the acadeaic siodel of the great 
universities, oriented towards the discovery of theoretical 
knowledge, rather than the disse«dnation of practical Jcnowl.edge 
and tha developaent of skills. 



1 Newman, F., Chairman, Report on Hii^her Education . (1971). 

^ Sea generally, Jencks and Riesman, Yhe Academic Revolution (1969)? 
Ridgeway, The Closed Corporation (1968) 

' see Hodgkinson, institutions in Tran»ition (1970) p Jencks and Rieswan, at 
25-26. 
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^ *ty ov«rwph«sis# tht libtral arts and tha hwanltlMf 
although there has been a clear shift in deaiand for 
career education programs which are designed to teach a 
person hov to do scMthing^i/ 

fhey have b^ocme large bureaucracies, vhich stress systesh- 
wide planning, and centralized administration* ttie sheer 
eise of many mulU-campus systems is eroding the flexibility, 
differentiation, and individual responsiveness which character- 
ised higher education during the fimt part of this century, 5/ 

^ Ihey limit access for women, adults, and minority groups and 
^. other types of students who could benefit from hi^er education, 
Rigid policies on residence requirements, the ability to transfer 
credits, Insistence on full-^time study, have become barriers 
and impose unnecessary hardships on major uxjbqxoMpB within the 
population. 6/ 



^ Obey encourage forms of financial »ubsidy and loan ptograms 
which are geared to the full-time, residential student and 
do not encourage sutdents to have experience outside of formal 
education. The need to keep dormitories filled and physical 
plants operating determines the kind of student financial 
assistance, rather than genuine mai^et need* - 

^ they prevent the introduction of new teduiologies which would 
increase the cost/effectiveness of instructional programs. 
Cable TV, micro-fiche piA>lishing, and pzogranaad material are 
resisted by tenured facxilt/ Afraid of tedmological uneic>loy* 
ment. 7/ 

^ They are not orgtxiized fur performance and results. Budgets are 
based on cost, particularly in public universities, rather than 
outputs. B/ 



See generally, Abramson, P., Career Education: Pad or Fundamental? The 
Grotfth in Elementary, Secondary, Post-Secondary and ProprLetary Marke^: :s 
1972-1977 (1972), ^ 

See generally. Report on Higher Education, Supra , note 1, Chapter 3, Bowen; 
The Governance of v'-iie Multi-Campus University (1970). 

See generally. Report on Higher Education , Supra , Nofce 1, chapters 10 
and 11; Gould, Today's Academic Condition (1970); COmuiission on Non- 
Traditional Stxidy, Diversity by Design (1973); Cross, "New Students 
and New Heeds'*, in H igher Educatio n (1972); Cross, nte\t Students in a 
Kew tforld,** in the Future in the Making ed. P^W. Vermilye { ) ; 

Med«)cer, L., and Tillery, p, BreaJcin^ ^ the Access Barriers (1971). 

Diversity by Design , at 46. 

lOrucker, Hanagementi Tasks, Responsibilities, Practioes (1974) at 174. 
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In thtlr dtftnii«, unlvtrtitlts elaia that tbaM dtflcitncts ar« tha 
Mtult of ln«d•q^«tt fiiuneial rtsourcts, and that tba lack of ftinda ia tha 
priaary causa of its problma. On tha othar hand, it can ba arguad that tha 
organisation r financing ^ Md stxuctura of highar aducation ara craating a 
financial crisasf which is driving tha nation's collagas and urlvarsitias to 
btnlunaptcy. Tha naxt saction docuaants tha diaansiona of this financial 
crisis. 
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2.3 Financial Status and Ooat of Highar Education 

Macaiit studias hava bagun to fbcua attantion on tba financial crisis 
in hi^ar aducation* Earl P* Chait» in a now faaous BtmB9^,9/ raports 
that on tha basis of 41 on**sita studias of oolleTSs and univarsitias, 71 
parcant wara datamlnad to ba haadad for financial txod^l^ or ara alraady 
tiiara* Tha list of thoaa found to ba in trouble incladas both public 
and privata institutions # including sow of tha country's nost prastigious 
onivarsitias* Since tha 41 institutions salactad in tha Chait stu4y vara 
not cfaosan as a random saapla of all 2,729 institutions of hi^ar education 
in tha country, it does not aa^n that 71 parcant of all sdiools in tha United 
States are in financial trouble or heeded for it or that 29 percent ara not* 
Meirerthelass, Cheit concluded that the gxo\qp of sdiools headed for financial 
trouble included in the study was sofficiently reprasaatative to infer that 
it is liXely that the gap between expenditure and inoosM is universal asong 
the schools included and is likely to be felt in varying degrees in tha near 
future* 

The Cheit study was coxpleted by Kovember/ 1970# and utilised data 
for the years 1967-63# and 1968-69. A wore recent and comprohensivo 
i study of the financial status of private colleges and universities 

was consisted by William Wt Jellema in Septeioberf 1973 entitled 
Frooi ""ed to Slack? i 2/rhe study was undertaken to assemble up-to*^ate 



h rd financial data on all accredited private higher education / and *4 



Cheit # The New Depression in uighcr E d iucation (1971) at 139. See also, 
Bowen, Ihe Economics of the Major Private Universities C1968) . 

^ Jellema, From Red to Black? The Financial Status of Private Colleges 
and Universities (1973) • 



f 
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•IX but tw«nty-*nln« of th« nation's privat#f four«*y«*rf accr«dAt«d 
institutions wsrs survsy#d. ths rssponss to ths qusstionnairs was in 
wcsss of 75 psrcsnt and ths author concludsd that ths institutions 
in ths study appsarsd to bs rsprsssntativs of all privats institutions 
of highsr learning #12/ 

Jsllssui concluded that a large percenUge of the nation's private 
educational institutions were in financial <:ifficulty and that they 
are surviving by borrowing froa endowment funds, cash flow, and cutting 
back new prograas and unnecessary services. Projecting current 
trends into future years reveals that 254 institutions in the original 
study sample would cccqpletely deplete their liquid assets within ten 
years, and projecting nationally, out of a total of 762 private, 
accredited four«*year colleges and universities, 365 would become 
insolvent during the saae period. 12/ 

A study conducted in Texas indicated that, if the trend fron 
1963*-64 to 1967*68 were to continuSr by 1985 the cost per student 
(in constant 19o8 dollars) in major independent unlTsrsities in 
Texas would be $36,659 and the cost per student in senior (four^year) 
colleges in the sUte would be $17,074. If the percentage covered by 
tuiUon were Uxe sa»e in 1985 as in 1968, the student at a private 
university would be as)ced to pay $17,324 per year and the student at 
a senior college would be confronted with a tuition charge of $9,695W 

A study of ten prestigious colleges and universities published 
in 1967 showed a progressive decline in annual operating surplus between 
1961^66, and projected deficits by ISGlli/ 



Jellema, Ibid , at 167. 

12 

Jellema, Supra Note 9 at 23, 24« 

13 iJ.aison Coiitmittee on Texas Private Colleges and UtolversitieSf 
"Pluralism and partnership: The Case for the Dual System of 
Higher Education,** monograph# p. 41. 

Study of Rising Corts at Ten Universities, (1957)^ cited by Earl 
Cheit in The New Depression in High er Education (1971) . 
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^Uc Institutions ars faring only sli^tly b«tt«r. Zn.a st«i|y 
c^ucttd by th« Csntar £6r Msawdx and OavtXopntnt in Hi^har Education 
at tha Univazaity of California r it vaa found that ttfica aa Muiy states 
bad a raducad proportion of tha stata budgat for hisbar aducation aa 
did atatas with an incraasad prpportion. With tha ajeoaption of a faw 
statas, tha proportion of tha stata budgat going to hi^ar aducation 
vill ba no graatar in 1980 than it is nov. Host stataa ara alraady 
at a funding plataau anSlothars. will quickly raach it. Stata univarsitias , 
tor ttia first tixsm, ara baginning to asqparianca daficit oparati^is as 
antollnant dropa juid fi:cad asqpansas continua. 

Nhat ia happaning Jls that costs hava continusd to risa at a 
atuch fas tar rata than rovanua. Instruction costs ara high-^v with no 
incraasa in productivity. Building osti; ara hi^ar. Kaintananca costs 
ara incraasing. Studants and thair parants continua to davand auxiliary 
sanricas, and inflation is throwing all aarliar astivatas out tha window. 
Host importantly tha cus toner ie disappa&ringt diangas in anrollnent 
pattams ar^ underlying the financial problasis. 
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2.4 BnrollMnt Patterns 

Eightt lducatlon*B financial problau «ta« from shifts ia snroll* 
Mnt pattsrns which in tuin ftr« caustd by basic dMpgrsphic shifts in tho 
population. 

Stats collsgss, for axaapls, will rtach a drsadsd watsrshsd in 
Ssptsabsr'as ftvsr frsshmsn shi>w iip in^n last fall, for ths first ovsr-all 
daclina in first-yaar studanta^ in p<acatiaa MSK>ry.lS/ 

Although tha nivibar of parsomi reaching tha collaga aga of la will not 
bagin to txpc; off until tha and of tha dacada, tha proportion of high achool 
graduatas who finally choosa collaga has daclinad staadily in past yaars, 
fvo« ftora than 60 parctnt in tha lata 1960* s to lass than 58 parcont this 
yaar. 

Oitdargraduata anrolZnsnt dacraasad in privata univarsitias in 1971 
by 1.5 parcant and hold for no gaj..i in privata four yaax' collagas« In 
1972 anrollaant fall off still furthar in tha privata sactor, daclining 2.1 
parcant in privata univarsitias and 1.7 parcant in privata four yaar collagasW 

Tha National Cantar for Educational statistics and tha Carnagia Covsftission 
<x\ Bighar education racantly ravisad aarliar anrolliMnt projactions. 

Tha national Cantar raportad that:i;Z/ 

•* 637,000 fawar studants ara thought to hava anrollad this 
fall ^than praviously astinatad. (1973) 

* 578,000 fawar studants ara axpactad to enroll naxt fall 
than praviously astiaated. (1974) 

Tha Carnagia Coonlsaion now forasaasi 

* 1.5 nillion fawar atudants in 1980 than originally aatimatcd. 

- 3.4 million fawar studants in tha yaar 3000 thftn originally 
aatisuitad. 



i5 PatarsoR, 1., ••Tha Naxt Freshman Class: Shifting Pattarn," Tha 
Kaw York Tinas, May 5, 1974, p. 52. 

8ae ganarally, JallaUjr Supra note 9, Chaptar IX « 

8aa ganarally, Sncll, Halana I*, "Enrollsnant Trends in Higher Education,** 
Kasaarch Currents, ERIC Clearinghouse on Higher Education, June, 1973* 
Peterson, jachard £• American coxxege ana unxvarsicy enrollment Trends 
in 1971. Davis, Robert F. **Rate of Increase ia College E^vrollment 
Drops,* in Ainerican Education 9 (1973) 29. . ^ t 

»« , . 

Th. Chronlel* of Hloh^r Ediirntlon. Volume VZXI, October 1, 1973, Number 2. 
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8.S00 
4700 
3.800 
5300 
2.700 

7.500 
^OCO 
6.400 
2.100 
6.500 
1.900 



+ 1.3% 
0 

+3.1% 
+ 1.0% 
+M% 

+ 1.2% 
+2.1% 
+1.6% 
0 

+1.0% 
+3.7% 



Ifr4 11717* 1171.74 



KCmCD fHOitCnONS of FAU IHWUMOm, If 72-74 

(In thtfUMndt) 



iST 4.701 4.695 

wSU : 3.564 3.675 

Fun timt 5.647 5.699 

Psrt timt 2.61$ 2.671 

Itt pmftMional . . 7.322 7.407 

Ori<ki»t» ^943 9g 

fvblic lnttitut(on» . . . 6.158 6.256 

Friv«t» ln«titution» . . 2,107 2,U4 

4*yMr Iwtitutiont . . . 6.473 6.512 

2.yMr tnitituUons 1.792 i.858 



+ !.«% 
0 

+3.4% 
+14% 
+1.0% 

+14% 
+3.8% 
+2.3% 
0 

+1.4% 
+i3% 



OLD AND NEW CNftOUMatT MOJECTIONS. 1*70.2000 

(In thoownd.) 



pntoctkm* m»d« In 1971 8,«49 13.015 

Umtorradwtt 7.443 ll.OW 

aratfuat* lw»6 1.933 

rniwtian* ttttO* m 1973 «.549 tl.446 

Un<l«r»duit» 7,443 9.720 

OflMfuStt J.aO« l.TW 



MOO 



"WSW iiii>3oSB5555o 



12,654 16.5S9 +50.5% -2«% +30.9% 

10.587 14,123 +48.9% -4.5% +33.4% 

2,068 2,436 +60JI% +7.0% +17.8% 

10.555 13.209 +32 J% -7.8% +25,1% 

9.882 n.221 +30.6% -8.6% +26.3% 

1,673 1,988 +43.1% -3.1% +18A% 

MtMl OMMi eOMMMIMt «< KWU WWCAIMM 



jif ... 
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OndtrXying th«s* •nroXlatnt projtcUoM aw «»»«iption« about tto 
dhanging cc«vo»ition of th# population. Tan years ago iihan ooUagaa admini- 
atratort oouidn't build anough doradtory apaca, thay ahould hava baan awara 
of tha dianging da»graphic pattarn in tha U.S. population! 

^« tta actual nuabar of f iva«-yaar olda dvoppad 15 parcant 
batiraan 1960 and 1970. Theta ara tba coUaga youth of 
X970 and beyond. 18/ 
^ tha actuaX niactoar of birtha dropped three percent between 
X970 and X971 and nine percent betveen i971 and X972. 
theaa are the potential freahmn of X988 and 1990. X9/ 
«ie nation 'a birthrate la at ita lowaat point in hiatoryr 
at a jrate beXow aero-popuXation growth ^ and it hae not 
yet atabXized at that rate. 
The Cenaua Bureau nov ectimatea a aharp drop in the nuaber of college- 
age youth after 1982, alrost paralleling the sharp riaea during the X960'a. 20/ 

The »oat ia^rtant fact about theee enro31»ent projectiona i« that they 
are baaed upon projectiona of the future nuaber of typical 18-21 age college 
'atodent. 21/ «ie projectiona do not account for the axtenaion of higher education 
to new typea of atudenta and the poaaibility that coiitinuing education through- 
out life could beoone an accepted pattern in our aociety. 



U.S. Departaent ot cowtterce. Bureau of the Cenaua* Current po pulation 
reports, population e-itimates and projectiona. Seriea P-23r No. 476, 
rebrtiary, 5. 

U.S. Department of Health, Educatior, and Welfara, Public Health 
-..Service, Monthly Vital Statistics Report , proviaional gtatistics. 
December 26, 1972, 29 (10), 1. 

20 0,s, Department of Conrwsrce, Bur<?au of the Cenaua. Current Population 

Reports ' Characteristics of American Youth ; 1972'. Series P-23, No. 44, 
Kerch 1973. 

21 See generally, Gl^nny, -The '60* in Reverse,- in VI l\ y\evResearchv Reporter 1 

(1973) . 



26 



BEST C:'py AVAILABLE 



flMM atw students could includs22/ 

• those vho could not afford tht cost of hi^r •duc«tion 
during ths traditional **collsga yaarsr 

♦ post-colltgt aga adults for whom no aducatlonal opportuhitias 
iwra prasant at an aarliar aga; 

a those who want to expand and enrich thalr undarsUnding of 
specific subjects; 

e those whose educational progress has been interruped by 
illness, military .iervice# or. other temporary moves; 

a those who beccne technologically unemployed and must retrain 
in mid'^caraer; 

e those who are faced with increased leisure time; 

e those whose racial or ethnic identity have prevented them 
frc« full participation in the traditional higher education 
system; 

e those who are constrained by the needs of small children # 
elderly relatives, and the invalid; 

# those who must move frequently in order to accoeqpany spouses 
or pursue careers; and 

e those who are in prisons or hospitals or confined by illness 
in their homes. 

Unfortunately, traditional colleges and universities are not geared up 
to service these emerging student markets^ wfaicix acoounta in part for the 
increasing tendency of those who desire training in a variety of skills or 
in career education to attend proprietary and industrial schools. The Educa- 
tional Policy Research Center at Syracuse reports that the rate of increase 
in enrollment in these so*called "peripheral" institutions has been greater 
than in higher institutions, and in the future it will be much greater 22/ 



^!*cr"!^«iiT' Learnars- in On Learning and Chang .. 

PtfODf (1973} • 

Clenny, Suprq^ Note 21 at 3. 
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2.S Productivity ot Kigluir Education 

Hlstoricially, nott indu«tci«s in th« AMrioan •conoiy hav« found 
ways to incraaaa staadily tha anount of output masoraa. by a givan ascunt of 
itqputa-*<'in othar i#ords, thay hava asqparianead productivity changa. Furthar- 
Mora, industrial charactarisad by rapid growth hava ganarally baan thoaa 
with rapid productivity changas« Using growth in cradit hours as a indicator 
of growth in raal inatructionul output as Juna O'Naill has notad^thara has 
baan no productivity changa in tha production of highar aducation during tha 
pariod 1930 to X967,**and this despita tha vary high growth ratas of highar 
aducation. 

Bighar aducation institutions, lika aantal haalth hor^itala, priaona, 
valf ara agancias ara "sarvica industrias," and ona charactaristic of aarvicj 
industrias is that with mora rasotircas, production doas not nacassarily riaai 
it »ay avan tall.'^r axaapla, as acadanic salarias hava risan, taaching loads 
hava dxoppad. 

This ganaral pattam of cost axists at a tiaia whan studants and com- 
aunitias ara dananding mora and mora f^jjpa acadamic inatitutiona. Having 
raspondad to so nany damands in tha past, univarsitiaa ara trying to raspond 
to naw constituancias whila tha faculty are not praparad to cut down on tha 
oldar onas« 

A consaquanca of thasa coabinad devalopmants, in which highar education 
baccsiaa more and mora omnivorous of resources whila i^ becomes less azid 
laaa able to elicit community support is tha situation that David Kaiaman haa 
termed, "Colliaion Couraa."i5/ 



^* 0*Keill, Juna, Resource Use in Higher Education^ Trends in Output and 
Inouta, 1930 to 1967, U97i^ 

2* Sea generally, Reisman, "Inflation in Higher Education,- V5 McGill 
Journal of Educational (Spring, 1920). See also, Gartner A., and 
Ritsmiinn, F., The Service Society and the Consnumer Vanguard (1971) 
for alternative ways to organize service institutions which depend 
on the consumer as a force in the producti(» o£ services. 
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2«6 ConcItt9ioa 

Acertdit^d higher •ducatlon# ••g*^ trwUtional coll«9«s and universities # 
which rsprsssat ths nsinstrssx of postsscondsry sdocfttion, dispUsy all ths 
chsrsctsristics of a dying and moribund industry. BighXy fragmsntsd, re- 
sistant to ths introduction of tschnological innovation # and orisntsd 
towards ths Mintsnancs of an obsolsts oost structors which fitted ysstsrday's 
used, rather than to«iorrow*s# ths nation's collsges and universities, ars 
slowly pricing ths&sslvss out of sxisting aarksts and litsrally going banJcrupt. 
During ths lattsr part of this csntury accrsditsd higher education as it 
has been known is being coopletsly transformsd in atructurs, in financing, in 
asthods of Instructional dsXivsry, in mission and purposss, and in staffing 
and organisation. Kany institutions ars sinply going out of existencs. 
Others ars consolidating and new institutions ars aerging to fill the gaps 
which now sxist. The clear direction of change is toward a broadsr, »ors 
flsxible, Mrs co«petitive system of postsscondary education. In the con* 
text of thess fundanental changes, sxtsmal degrse programs are not a simpls 
extsnsion of adult extension education programs, but ue the forefront of a 
Sttvement to redefine higher education, its contsnt, and msthod of delivery. 
The next ssction idsntif ies and describes major types of emerging external de-- 
gree programs and examines the njed for quality cootrol. 



As this study is being edited, the Waehington Post rsportsd on September 1, 

? '*''4« 

"Across ths broad swath of academiaf many colleges 
. ^ and ' univsreitiee are pruning their faculty rolls in a 
last ditch effort to make ends meet in the face of sharply 
'escalating costs and declining enrollawnts." 

Across the country, the reasons for the acada&ic retrench-* 
l«ent are eetentially twofold. Costs have escalated at a 
staggering rate... And there is a shortage of students. 
After a period of rapid expansion in the 1960 's when post- 
war baby boom classes were passing through college, enroll- 
nents have stablised and in some cases are falling. 

Barnes, B., "Big Question on Campus, Who Will Lose Their Jobs?" 
The Washington post ( September 1, 1974) B5. 
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3.0 TBB IXTBFNAIi DEGRBE MOVEMEOT 

3U Wluit la an "ExUmal D«9r«'i^? 

3.2 Vyptt o£ Sxt«m«l D«9rM PrograM 

3.2.1 The TraditloMl Hodtl 

3* 2. 2 Th« Technological Modal 

3.2*3 Tha Ex«lnlng Agency Modal 

3.2.4 Tha ''RipHDff" Modal 

3.3 Tha Reed for Quality Control 
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3*0 THB BXTERNAL DSOREE MOVEMENT 

3.1 What i« an ''External D€qre»*>7 

thm "axtemal dagrta" la tha lataat "Innovation* to hit tha 
nation* a collagaa and univaraitiaa« Facad with a financial criaia 
e«us«d by declining atudant anrollnanta among tha 16*21 aga group # 
mid incraaaing da&and by other population groupa pravioualy excluded 
froei poataecondary education, 2/acadattic inatitutioaa are atruggling 
to reahape their programs to reapond to changea in ttf^ marKetplace. 
>tony of theae changea are taking place under the aupbeadam of tha 
f^axtamal degr«e" or "nontraditionaX atiidiea". Tha new realitiea of 
tha Mrketplaca are deautnding that the univeirsity develop an underatand* 
log of tha naadat realitiea, and valuea of the atudentv^and to look at 
tha atudent as a client or a cuatonar. Univeraitiea are being forced 
by financial preaauraa to identify the aatiafaction of atudent 
needs, as distinguished frca faculty needs, as their primary inatltutional 
goal. Thus, academic institutions are rethinking their anawera to the 
^eationat Who ia the atudent? What ia of value to the student? 
What are the students* unsatiafied «fanta? Where ia the atudent? One 
result of thia rethinking haa led to the devalopoent cf external degree 
tod other non*»traditional atudy programs. 

The movement ia groidng very fast. The Cosmiission on Hon-Traditional 
Study aurveyed 641 programa offered by 1,185 respondent institutions. The 
Ooaidssion*s staff estimated that probably between 1,000 and 1V400 innovative 
. programs were conducted by American collfqes and univeraitiea in 1972. 
Hoat of the prooraas were highly unconventional and omly 21 percent of the 
institutions studied were distinguished' by a single fton-traditional feature.^ 

A uaef ul definition ia the one provided by Cyril O* Houle in the 
leading work on the aubject, entitled , Th e External Degree. An external 
degree ia one awarded 



See Sections 2.3 and 2.4. 
2 See Sectidn 2.2. 

^ Cosmiisaion on Non^Traditionai Study, Diversity by Design , at 44. 
* Houle, The External Degree, (1973) 16. 
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to «n individual on tho b««i« of som program 
of proparation (dtvisad aithar by himself or 
bf an aducational Inatitutlon) which is not 
cantarsd on traditional pattsms of rosidsntial . 
oollagiata or univsrsity study. 

isoognising that this dsfinition is a nsgativa ons, Houls points 
oot that tha only "coBs»on ch4iractaristio at prtstnt is a dssirs to ppsn 
«V tha acadaaic systan and pzovida a vida variaty of options for a studant 
body no longar mada up :ixclur;ivaly of yovmg post-'adolascants."5/ 

10 illustrata tha range of activity possible within tha axtamal 
dagraa novcnant^and to illuainata tho legal issues of control and 



^ Id at. 

^ Sone observers of the external degree movement, such as Carol Herronstadt 
Shulnanr interpret the phase "external degree" broadly to include: 

"•••a variety of programs designed to deal with 

acknowledged needs in higher education t greater 

access to postsecondary studies/ more flexible 
curriculum offerings, and recognition of non*- 
traditional forms of learning.** 

Shulmanr "A Look at External Degree Structures,* ERIC Higher Education 
Reeearch Currents (November, 1972}. 
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MQttlAtlOD that My rft«ult» m hav^ 14«atifl«d toax basic typaa of prograaat 
(1) tha traditional nodal; (2) tha tachnological aiodal; (3) tha axaiiining 
agancy Mdali and (4) tha «*rip'*o£2^ nodal .Z/. 



3*2 Typaa of Extamal Oagraa Progrma 
3«2*1 Tha Traditional Mod al 
Tha Traditional Modal ia an ironic labal which wa hava aalactad to 
daacriba alnoat all praaant activity in tha axtamal dagraa fiald which 
ara incraaantal rafoms in tha acadanic program of traditional inatitutiona 
of highor aducation. Mthougb many of thaaa program ara vary innovativa, 
and coiaaonly includa 4uch faaturaa as waivar of rasidanca raquiraMnts, 
provision for indapandant study, cradit for lifa aiparianca, flaxibla 
class schadttling# and tha axtansiva usa of lay profassionals as 
faculty, thay do not praaant radical altarnativ#s to tha praaant highar 
aducational dalivary systm. Thay ratain many of highar aducationi 



'John Vallay, Diractor of tha Offica of Haw Dagraa Programs, Educational 
Tasting Sarvica, finds that tha non-traditional approachas to acadamic 
dagraes can ba catagorircd into six major modals. 

~tba administrative-facilitation modal, which is a customary 

to a spacialisad cXiantala, e.g., Bachalor of Scianca of farad 
hsf tha School of Ganaral studias at Columbia Onivarsity. 

^tha modes*of-laarning modal, which is a naw dagraa pattatn of 
laarning and teaching, ia responsive to a naw clientale which 
is different from that which it customarily B%rv%B, e.g.. Bachelor 
of Liberal Studiaa of tha Univaraity of Oklahoma. « aimed at 
what cliantala. 

•«tha axamination modal, awarda credits and dagraes on tha basis of 
student parformance as evidenced by examination, a.g., New York 
State Regenta Dagraa. 

—the validation model, whtra an institution avaluatea and MM%9M'!kn 
the atudent*a total laarning experiancea, a.g., Wastbrook College, 
Portland, Maina. 

«^the cradita modal, in which tha institution doaa not itself offer 
inatruction, but offers credit for which it aats standards and 
vouches for the quality of student programing* There ia no American 
example of this modeL A foreign example is tha Council for National 
^ Academic Awards in England. 

--the cocrplex-systems model, results when various external degree pro- 
grams are merged together to form an external dagraa aystam, e.g., 
Ei^ire State College. 

Valley, "External Dagrae Programs in Explorations in Hon-Traditional Study 
(1973) at 9S. 
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fmiliar chAracttristlcsi th.n w oi «c«4«iio crtOlts to M««ur« achi«v««> 
Mnt and ccivx»t«ncft> high co«t labor for instructloiial prograM, and 
Mrrtca to ralatlvaly «aall nuaters o£ studanta. All «uch prograna ahara 
tha following ooaonon ainiaal charactariaticai (1) tha axtamal dagraa 
program ia aponaorad by a nonprofit, ragionallr^aecraditad Inatitutlon of 
hlghar aducatloni (2) tha program haa baan approfad by tha inatituUon'a 
faculty govamanca nachanlasu (3) tha program confoxma to tha raglonal 
accradiution aaaoclatlon guidallnaa for non-traditlonmX atudy programai 
and (4) tha primary purpoaa of tha InaUtutlon la ^paratlng traditional 
program* on Ita main campua. 

Tha Onivaralty without Valla conaortlum, a ooopamtlva vantura of 20 
InatltuUona organlsad aa tha Union of Exparlmantlng Collagaa and Unlvaraltlaa 
la ona axa^pla of what m would labal tha "traditional BxUrna Dagraa Pro- 
gram*, fuch practlcaa aa a flxad aga group, a aat tlma-fraaa, tha claaa-* 
room aa tha principal placa of inatruction, praacribad curriculum, and 
. gradaa, ara abandonad by collagaa participating in tha tmr program. Mambara 
of tha Onion arat 5/ • , ♦> v vi 

UtolVaraity. of Kaaaachuaatta, Univaraity of MimMaotm, Morgan Stata, 
Maw Collaga at Saraaota, Northeastarn illinoia Univaraity, Onivaralty 
of tha Pacific, Pittar, Univaraity of Radlanda Wohnaton Collaga), 
Antioch, Bard, Rogar Kllllaaa, Shaw, Skidmora, rrlanda world Collaga, 
Onivaralty of south Carolina, Goddard, Chicago Stata Univaraity, rranconia, 
Onivaralty of Alabama (Naw Collaga) , Hof atra Onivaralty, toratto Halghta, 
Stmtan laland Community Collaga, Shaphana, Kaatminatar, Univaraity of 
Wlaconaln at Graan Bay. 

tach collaga malntalna ita own autonomy but mobacribaa to a aat of 
organising principlaa davalopad by tha Union 



^aa ganarally, First Raport, univaraity without Walla. (1972) . 
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fbm WW «lloi#8 Mch stnaut to Atsi^it his cm •Amitional ptoqtm' 
in ooppsntlcn with a faculty advisor, tha aducatimal (cogras^ baooMS 
A ooatract batMan tha faculty advisor aad tha stQdant# Md tha oontract 
bacoam tha basis for assaasing that launing has takaa placa durii.^ 
ths pariod of ti»a that tha atuiftant participatas in tba program, studants 
mm a variaty of laaming axpariancas to achiava thair objactivass ragular 
oouvsa woxki intamshipa, apprer.ticaahips, and fiald aa^ariancasi indapandant ' 
mtvOjf and indiv4.dual and group projactsi travaly progtaanad aatarial, casattaa 
aad othar tadinological aatarial. Aara ia no uniform tima achadula fbr 
ooaplating tha dagraa. Studants ara admittad through mmch individual partid* 
pating institution and a raviaw coasaittaa at aach institution appraisas tha 
atudant's racord of achiavament and aakaa tha daciaion about hia dagraa avard. 
Candidatas for a dagraa ara racoimandad to tha Union for E^rimanting Collagaa 
and Onivarsitias. I>«graas ara awardad jointly by tha union and a aponaoring 
collaga or urdvarsity. AK>»xiaataly 3,000 undargraduata studants ara praaantly 
anrollad in WH prograam*. 

toottiar axazapla of a aatiorarida axtamal dagraa program ara tha graduata 
dagraa programs of tha Univaraity of Northam Colorado, a p\A>lic univarsity 
whie* is part of tha Colorado stata Systam. 10/ VHC offara a ona-^oar nastar 
program for fully-aaployad adults in ald-caraar in such fialds as 
businass, public adminiatratlon^ currictxlum and instrttction, guidanca 
and counsaling. Tha format, adiadula, and oontant of coursas ara 
dasignad to maat tha spacial naads of cartain typas of adult studants, 
auch as U. s. military officars, govamment officials, and taadiars. 
Oourtaa ara frequently held during tha week-^nda or in three to five 
dmy intanaiva seminars. Many of the faculty members are recruited from^. 



First Report . Supra at 4. 

Center for Special and Advanced Programs, Catalog , (1973) ; Bisconti 
and Coaberg, The Impact of the University of Northern Color ado External 
Degree Program > unpublished manuscript (1974) , ~^ " 
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industry or govsrnMnt and h«v« r«put«tjLoM «« both pr«ctition«r» and 
tMchMa. Aftar oontultatlon with an acadi«ic counaalor, tha atudant 
■ay arran9a for indapandant study of practicu« coursaa ^ich tranalata 
practical axparianca into acadamic cradit through on-*tha-job trainin? 
or vork^atudy prograna. Continuous anrollaant allow studants to ragiatar 
for any coursa at any tiaa. Konsaquantial schaduling allows studants to 
cboosa thair ooursas in any saquanca« Typically^ all ooursas cnrry 
full cradit ragardlass of vhara thay ara offaradf bacaota thara ara 
no on--c«Apua rasidanca raquiramanto. Tha only raquiranant for adsiission 
to tha various dagraa programs is an undargraduata dagraa from an 
accraditad institution of highar aducation , Althou^^i only four yaars 
old, tha program nov has ovar 3,000 r^articipating atudants in 33 locations 
distributad among 17 stataa as far distant from Colorado as Khoda Island, 
Florida, and tha Oiatrict of Coluabia, Ovar 400 studants hava graduated 
from tha program • 

Botli tha WW program and tha WC program ara typical of tha kind of 
sion<*traditional axj^rimentatlon now balAg undertaken by traditional 
inatitutions of hi^ar aducation. 
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3,2.r Th» f chnolcxylcal Hodel 

Th* technological nodal haa baan Idantif lad aa a prototypa axtamal 
dagraa program but la diatlnct from othara bacauaa it ia a radical dapartura 
from all traditional poataacondary aducation, dalivary ayatama. In tha 
Uttitad Stataa# thara hava bean a number of attampta to change the baaic 
Inatxuctional delivery ayatem through the employBent of technology; a 
veil taovm Axoarician example ia Chicago 'a TV CollagaiVand a recent effort 
ia the Univeraity of Kid^America. All of theae programa, including the 
Pftiveraity of Kid-Aaerica, are relatively limited in acope, program content, 
or bdth. The beat example of the technological model ia a foireign one— the 
Britlah Open Univeraity. Because of its aignificance for the future of 
higher education and the apparent legal barriera to the eatabliahment of a 
coaparabla aystem within the United Statea, the Britiah open Univeraity ia 
dlacuaied in acme detail. 

The Opeu Univeraity waa establ.iahed in 1^69 by the Britiah Government 
aa a nationwide educational vehicle which %#ould provide opportunitlea 
for fully eac>loyed adulta to secure undergraduate and graduate education .jL^ 
The Open University began operating in 1971/ after a two-year develops 
ment period, and initially aerved 25,000 atudenta. It preaently off era 
w^rk tow&rdi a Bachelor of Arts degree which students earn by accruing 
aix credits, each credit beizig awarded on the successful completion of 
one year. Eight credits qualify for an honora degree and atudenta may, 
if they have the time, take tw courses a yearc 



Described in Hotile, Ihe External Decree (1973) at XIX. 

^he following description was derived from interviews with Anthony Mel lor. 
Director, Open University Department, Harper & Row iniblishers. Inc.; 
Brnea^. Hunter, Director for marketing, Open University; a site visit 
to the Open University in England by the senior project investigator at 
nxa own expense, notes on tile, and re/iew of the following secondary 
material Opai University, The B.A. Degree Handbook (X973) ; Open Univer- 
sity (Annual Report) 1973; H/igner, "The Bconbtelcs- of the Open University," 
in I Higher Education 159 (1972); Nelson, "The Opeft University in the 
United States," 85 College Board Review (1972); Walsh, "The Open Univer- 
sity: Breakthrough for Britain?" 174 Science 12 (1971); BrooJcs, ''The 
First Year's Experience at the Open University,* College Management 28 
.<Karch, 1972); Lester, ''Britain's Univeraity of th^ Second Chance," 10 
Co ntinuous Learning 2SS (1971); Lewis, "Course Production at the Open 
University," IV: The Problem of Assessment, « British Journal of Educa- 
tional Technology > 108, (1972) • " ' 
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Th» fchnoXoqicaX Mod»l 
«h* t#choologicAl wd*! hu bt«n id«ntifi«(l m « prototype «xt«mal 
d«grM progrw but is distinct txom othsrs Ucauss it is « r«dicftX dspartur# 
ttom all traditional postsacondary aducation, dalivary systama. in tha 
Oaitad Stataa, thar#,hava baan a numbar of attaapta to changa tha basic 
inatxuctional dalivary ayataa through tha asiployMnt of tachnologyi a 
vail knovm Amarican axanpla ia Chicago 'a TV Collaga^^and a recant affort 
ia tha Univaraity of Hid-Aa»rica. All of thaaa programs, including tha 
Onivaraity of Mid*A»arica, ara ralativaly llnd.tad in acopa, program contant, 
or b>th. Tha baat axanpla of tha tachnologicia modal ia a foraign ona«**tha 
iritish Opan Univaraity. Bacauaa of ita aignificanca for tha futura of 
highar education and tha apparent legal barriara to the eatablialnent of a 
coavarable ayataai within tha Onitad States, the Britiah Open University ia 
diacuased in mpm detail. 

the Open Univeraity waa eatabliahad in 1^69 by tha Britiah Govemaient 
aa a natiomrida educational vehicle which would provide opportunities 
for fully esiployed adults to secure undergraduate and graduate education .12/ 
The Open University began operating in 1971, after a two'-year develop** 
Mnt ptriod, and initially aervad 25,000 atudents. It presently offers 
work towards a Bachelor of Arta degree which atudenta earn by accruing 
six cradits, each credit being awarded on the succesaful ooo^letion of 
one year* Eight credita qualify for an honora degree and atudents may, 
if they have the ti»e, take two courses a year« 



Deacribed in Houle, Ihe External Degree (1973) at m, 

*^ha following deacription was derived from interviews with Anthony Mellor, 
Director, Open University Department, Harper a Row knibUshera, inc.; 
Imesn Hunter, Director for marketing, open Univermlty; a site visit 
to the C^n University in England by the senior project investigator at 
nxs own expense, notes on tiie, and review of tha following secondary 
material: OpeiUniversity, The B.A. Degree Handbook (1973); Open Univer- 
sity (Annual Report) 1973; Wagner, -The Economics" of the Open University," 
in 1 Higher Education X59 (1972); Nelson, "The Open University in the 
United States,- 85 College Board Review (1972); Walsh, -The Open Univer- 
sityt Brea)cthrough for Britain?- 174 Science 12 (1971); srooKs, -The 
first Year's Experience at the Open University,- College Management 28 
.<March, 1972); Uster, -Britain's University of the Second Chance," 10 
Co ntinuous Learning 2SS (1971); Lewis, -Course Production at the Open 
University,- IV: The Problem of Assessment,- British Journal of Educa- 
tional Technology , 108, (1972), — - 
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tim 0pm ltoiv«rsity «apIoys conctpts $nd tedmology that roprtsMt 

A radioAl d^partun fron traditional hlghar aducatlon dallvary systems 

a Cbara Is no taaclilng csapua. ' T 

0 Thara ara no acadamlc btrriars to admission. A strong 
• affort has baen »ada to raach blue collar workers, and 
any. aan and %fo»an twa^^ty-ona years o£ age or older my 
enter. 

a The teaching system is technologically based. The pri- 
mary mode of instruction is correspondence material 
s\qpplemanted by a variety of innovative methods such as 
radio, television, self-assessment tests, one-v«ek re- 
sidential svwmer schools, and computer -graded assign- 
mtnts. 

a the whole system is managed by computer, including 
student records maintenance, student billings, and 
^ management of the student's academic program. 

The Information flow within the system is depicted in figure 1-1 which - 
follows. 

There are five conponents to the ppan University teaching system t 
•correspondence material, television programs, radio programs, tutorials at 
local study centers, and summer schools. The .first three items are ii^rsonalj 
the laat two involve direct student-teacher contact. An additional form . 
of student-^teacher contact is provided through counsellors tfho advise 
the student on any non^acadcmic problema he may encounter « 

At regular inUrvals the student receives a block package of corres« - 
pccidence materials containing written material and, where appropriate, slides, 
films, records or science kits for home e5q?eriments. . The written material 
Includes references to other reading, some self -test questions, and a guide 
to the relevant radio and television programs. The student is given assign- 
ments at regular intervals to be graded by a tutor or by a computer. 
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This UchnoXogically-bM#<l dtlivtry systu d«tn«ints th« cost •trueturt for 
th* y/boU progr«»il/Th# esiptMt of tho inqporsonal coivontntt it ia «f f oct « f ixod 
«Mt. A Ulovition progrm oo»t« as nuch to ^roduoo for om student m it do«« * 
for fifty thouMikl. Th# only variablo •l«mmt in tho corr«spond«nc« paclcagt is tho 
cost of printing mA postjcgs, «nd this is rsgsrdsd u « vsriabis cost in 
ths %ivsrsity»s* budgst. The sncill«>' macerial that wight be ssnt with 
ths packsgas (slidss, records, stc) is also regarded as a variable cost. 
Besides these, the only major ccct that varies witti the number of students 
is that concerned with the provision of personal tutorial services. Thus, 
there is a high ratio of fixed to variable costs in contrast to conventional 
wiven^ities, where the largeet ci^igle item is a variable overhead-Hicademic 
salaries«becausa it is directly linked to the number of students. 
... ittrect per student costs 'are coPi>Ucated ■ to figure, .but can- be calcuVited 
by working out ^vcost figure for each item of direct cost, in relation to 
total output. For example, , the printing cosu of the correspondence 
element will depend on the number of students; equally, the larger the num- 
ber taking science, the greater vill be the expenditure on the relatively 
ejcpensive home .experimenUX kitJ. In any case, the marginal costs of each extra 
student are reUUvely small and the average cost per student declines as the- 
nimtber of students increases. As a result, an Open University type system can 
handle relatively large nuwbers of students. The ttjiversity is planning for 
38,500 students in 1973, although this figure does not fully exploit the 
econcmies of scale that=clettly exist in the Open university. 

The average capital cost per student place (including land and e^uip- 
Mnt but excluding residence) at conventional universities is likely to be 
in the region of $15,000, depending on the particular site and the proportion 
of science and technology facilities to arts and husmnities facilities. iS/ 



^^See generally, Wagner, Supra, note 12. 
^Sfagner, Supra note 12 at 178. 



9m capital oocts of tha Opan Unlvaraity ara givm in its budgat at 
1970 pricea, and this axpenditura is axpactad to be ita total capital coata 
in tha foreaeaabla future. Thia capital coat is presently estiinated at 
$15,000,OOOr^At conventional univeraitiaa, there is some acope for economies 
of scale in capital expenditure as a certain proportion of capital costs is 
ind^ndent of the number of students. At the Open Itoivarsity, almst all 
I capital expenditurea are independent of the nunber of students. The suiin 

I iteais of capital expenditure, such as site, offices, and aurricultm develop- 

I Mnt laboratories, are geared to the nus^r of ataff , not the nuaber of 

I " atttdants. The »ajor capital. item which ia dependent on the number of students 

^ is the correspondence aection, which is in charge of collating, packaging 

and Bailing material to students and ^ich is likely to comprise about 15 
percent of total capital costs. 
^ .Therefore # the capital cost per student place- at the <*en Univeraity depends 

crucially on how many atudent places are allowed, ihe present figure is 
I 36,500 student places, but many more could be enrolled with only a marginal 

Increase in capital costs. Nevertheless^ even with only 36,500 students, the 
total capital costs of the Open University are esqpected to be about $15 million 
5 ia 1970 prices, producing a capital cost per student place of $445.00. Thus, 

I the capital coat per student place at the <*>en University is about six per* 

cenn of the cost at conventional universities. H&reover, student numbers 
would have to fall to 2,000 before capital costs per student place became 
•1 equal to those at conventional universities. 



The Open University, Annual Report s 1973. 
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Xa di»eu«sion« with Qp«n Ohivtrcity officials «ad nvi«t«s of momm of 
thsir int«rn»l aociansnts, w* hav* •Bti»at«d th« r«l«tioo«hip of eo«t« of 
tho Qp«n OniTorsity in eoaparison with tt-«ditional uni^owitiss ii2/ 

British 

ftxn Ohive raity Traditional Universttiss 

A. Av*r«9* curren* cost 
P«r oquivalont undar* « 

I «27.00 » 2,350.00 

B. C«pital cost par 

•tudant placa f 465.00 $15,000.00 

. «>• <*an ttoiTsrsity has also Mda a ceoparison babraan tha cost pe* 
graduate in conventional universities and tha cost per graduate from the 
C^n university. The cost per graduate is in excess of $12,000 in con- 
ventional English universities. To calculate the cost of an Cpen Dniversity 
graduate involves probleaatical assumptions about the future total student 
population and annual number of graduates. He assume that the Govomaient 
policy on the number of students remains within a range of 36,000 to 42,000. 
the University has itself assumed that with an eventual .table total student ' » 
population of 37,500, in the long run, it .hould be able to offer about 15,000 
new places each year. A student population of 37,500 is likely to involve the 
ttiiversity in. current operating costs of about $23,087,000.00. aere is no 
reliable Jjiformation on the number of likely graduates each year. Since the Qpen 
university is an innovation, drop-out figures fro* existing correspondence 
schools are of little guide. The Open tt.iverrity is much more than a correspondence 
college; it offert un inugrated- system of teaching -in which television, 
^ radio, tutoring, and oorraspondence all play a part. Nevertheless, assv»ing 
first that the total student population is 37,500, involving a recurrent annual 
cost of about $23 million, and sewndly, that there is «n annual student in- 
take of 15,000, then "there would have to be an 85 percent drop-out rate be- 
fore the coot per graduate equals the $12,000 of traditional universities. 



See also, Wagner, Supra Mote 12 at 181. 
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r » ««p b«tKMn thm pp«n Univ«r«ity and th« oonrtntlonal univimiitUs 
flguTM !• too lArgt to ignortdf and is unlikaly to di.fappaar whan 
M-xpott fifuras bacoM avallabla. Tha Qpan UniYaraity ayatttt baa a 
aubatantial ooat advantaga ovar convantional unlvacaitias, particularly 
whaa capital coats ara takan into account. Evan iihaft an allowanca is 
Mda for tha possibla lowar rasaarch ratio in tha Qpan Univaraity^s coit, 
comrantional imivarsity costs ara still significantly graatar than thosa 
of tha Opan Univaraity. 

Tha Qpan Univaraity*s fiscal advantagas arisa largaly from ita 
production tachniquaa. tha usa of corraspondanca nadia, radio and tala-- 
Tiaions producas econotiiaa of acala which, abova a cartain mininum numbar, 
— allow.' aany Aore studants par dollar to ba taught. 

traditional univarsitias ara both highly capital intansiva (bacauaa 
of faculty tanura) and highly vulnarabla to thifta in studant dmand 
raaulting in an antarpriaa with a high braak^avan point and inf laxibla . 
product mix. Tha British Opan Univarsity aubstitatas high capital 
invaatmant for labor and thus introducas a naw form of production. Early 
avaluation of tha British Qpan Univarsity in England indicatas that 
parfonMu^ca of atudants is comparabla to studanta anrollad in traditional 
programa. An avaluation by tha educational Tasting Sarviea by tha usa of 
tha British Open Univaraity natarials at thraa Aiitrican univarsltiaa; 
(Cftiivarsity of Karyland, univarsity of Houston, and Rutgars) , concludad 
that I 18/ 

•tha British Qpan Univarsity mathodi and matarials 
ara ganarally appropriata for usa in institutions 
of higher aducation in tha Onitad Statas and of far 
a viabla altamativa for collagas and univarsitias 
that might ba considaring non- traditional programs 

In ou:<: opinion, tha BOtf raprasants a major typa of futura altamativa 

poKtsacondary deliyary syattm which . Incorporatas axtamal dagrta cx>nc«pts. 



Hartnatt, R., Clark/ M.J., Faldmenar/ R.A., Giahar, M.L. , and 
Soas, N.M., Tha British Open University in tha ifaitad Statas 
adaptation and usa at three universities (1974) 95- 
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anfortun«t«ly, th«r« «r« major ob»t*cl«» to lt« d«v«lop««nt. Th« 
£lr»t l«rg« ic*!* *tt««pt to introduc* thm British Op«n Oniv«r»ity in 
this country coHap««i b«e«us« o£ di££icuXti«» with tb« accreditation 
Msociationa and atat* authoritiaa.iSt/ A ai«ilar affort baing sponaorad 
by aavara mid-waatam univaraitiaa and callad tha Onivaraity of Mid-A»arica, 
it baing aupportad by tha Hational Inatituta of Education and tha rord round- 
*tion. Tha Onivaraity of Kid-tearica ia daaignad to aarva atudanta in a 
Miltioatata araa, but doaa not bagin to approach in acala tha magnituda o£ 
tha Britiah Open Onivaraity. praaant afforta ara li»it«d tc programa at 
tha Onivaraity of Maryland/ Rutgara Onivaraity, and Houaton. All thrca 
pzograaa ara «iniacula in acopa aarving all togathar laaa than 1,500 atudanta 

Innovation on tha acala of the Opan Onivaraity ia unlUcaly to coaa 
forth fztJtt the traditional univaraity ayataa. Ondar praaant rulaa, auch an 
inatitution could not aaaily operate acroaa atate linea and would not eaaily 
confora to the criteria and atandard* of the regional accreditation aaaocia-* 
Uona. Aa a reault, it ia iaswaaible to raiae the necesaary capital for the 
long development period that ia raciuired. 
3.2.3. The Exaainlng Agency Model 

The fttaadning Agency Modal ia a third type of external degree pro- 
gram, which deaervea to be distinguished becauae in thia aodal the inati- 
tution doea not provide any inatruction. 



interview with Iteger KiddleJtauf, Attorney, Washington, D.C., April, 1974, 
MoUa on file. 
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o£ Xiondon*i AXUmAl d«gr««IVzn 1836, th« Univtrsity of Xiondon vm 
Mtablishad «ol«ly to conduct •xwlnations and confer d««rMt. Although 
OAllttd a Univarsity/ it was only an adaaniftratlva body with dagraa-granting 
powar. Mot until 1900 did tha Univaraity bagin to admit atudaata and 
provida inatruction. It praaantly "awrolla'* appro«iaataly 35,000 atudanta 
throughout tha world and axoninationa can ba takan at cantara in tha 
Unltad Kingdom or ovaraaaa« Tha atuda^t paya only nodaat ragiatration 
and axittination faaa. Today tha Univaraity of london ia conaidarad tha 
prototypa nodal for inatitutiona which ara daaignad to aaparata tha inatruc- 
tional function from tha aaaeaaaant function* 

An Amarican adaptation of tha Univaraity of London program ia tha 
Aagants Extarnal Dagraa Program of tha Univaraity of tha Stata of Naw 
Tork.ii^ha Univaraity of the Stata of Naw York, aatabliahad by cha 
Mw York Stata Ugialatura in 1784, ia tha oldaat atata aducational 
agancy in tha Unitad Stataa. It ia govarnad by tha Board of »gant» 
and managad by tha Commiaaionar of Education who sarvaa aa ita praaidant* 

tUm Board of r^anta detarminaa tha stata*a aducational policiaa, 
ittcorporataa collagaa and univarcitiaa, approvaa acadamic programa laading 
to collaga dagraaa, and aatabliahea atandarda for mat profaaaiona. 
TbB Board of Reganta ha* tha unusual distinction of baing liatad aa 
a nationally racogniaed accrediting agancy by tha imitad Stataa Office 
of Education* 



Saa Houle, Supra Note 4 at 12. 

22 

See generally, Nolan, "The New York Regents Extarnal Degree, 85 College 
Board Review (1972); 
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Zn 1970# «£t«r alnost 200 y*«r« of mi»ttnc«, tte Board of Ragonts 
Mtablishad th« R«9Mts External Dagraa and. shortly ttertaftar 
Sraduatad iu first studants.l2/ 

tha Ragants Bxtarnal Dagraa is dasignad to aniMa indapandant 
atndants with colXaga laval knovladga to aarn a dagraa without attanding 
oollaga. Zt is awmrdad by an acadwic institution wbich avalu&tas a 
atudant it baa 4^t diracUy taught and which has ao CMRpus, rasidant 
faculty, or studanta in a traditional sanaa. Thara ara no raquirananta 
of admission, rasidanca, or aga. 

frograna ara offerad laading to tha associate in arts, asaociata 
in applied acianca in nuraing, and bachelor of science in buainaaa admin- 
istration. A bachelor of arte degree program with majors in many liberal 
arts areas has begun. 

A student may earn credit towards a Ragenta External Degree in a 
variety of waya, includingi (1> college courses from regionally accredited 
institution* of higher learning? (2) proficiency examinations? (3) military 
service school courses; and (4) special asaessment of knowledge gained 
from experience, independent study, or other noz-trmflitional approachea 
to education. 

Tha Regents External Degree is a radical departure from exiat^ng 
practices. Formal admission requirements are eliminated, a variety 
of methods are used to assess that learning has taXen place, and all 
learning methods are accepted as valid if they are effective. 



New York State Board of Education, Regents External Degrees, (1973) • 
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TtM Vtw York woA%l hat alTMdy btu adopted by tte Stata of lltv 
Jarsty, and thara is avidanca that othar statas My aatablith similar 
prograw. 

3.2.4. Tha ^'RiP'^off'* Modal 

Yha **rip^f£*' lodal ia a covaniant catagoxy vhidi rafara to all 
thosa dagraa programs vhich pratand to ba lagitinata axtamal dagraa 
programs, but ara in fact using tha axtamal dagraa to axploit ■■i*- 
atudants, of faring littla sarvica for a high prica. Such programs ara 
akin to "diploma mill** operations. Zn tha most cos^lata study of dagraa 
mills avar published, Robart K. Raid estimate that there were at least 
200 different degree mills operating in 37 different states. ff/ In a 
more recent study, Ue Porter estimates that at least 50 degree mills 
atill existed in 1971.^ The ** traditional" degree mills are a classic 
fraud. Such an institution purports to be accredited, have facilities, 
faculties, and offer instruction leading to all kinds of degrees \xp to 

doctorate-"*all for a fee. They typically operate solely by mail, 

without staff or facilities of any kind other than a desk in the pre-* 

sident*s home. Porter reports that one degree mill, nhich awarded doctorates x£f/ 

"had nothing other than a name and its entire 
campus was a desk in a corner of a real estate 
office with a secretary %^o was the faculty and 
staff." 



Raid, R.H», American Degree Millo, (1959). 
Porter, L., Degrees For Sale (1972i 
Porter, Supra ^ note 24 at 33,34, 
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If ocmrMt Ar« off«r«d th« tim period is t«l«saop«d. Many degtM 
miHu advertise that a PhD. can be earned by uil ia a matter of aonths. 
Wot exaivle, one can purchase a PhD. fron Florida state Christian College 
lor ^350.00 or 1£ a northern sUte is desired, a PhD. is available from 
Marlowe tJhiversity in Hew Jersey 

Of courser these degrees have no educational value. Hone of the 
Institutions are accredited by the regional associations and any careful 
e«ployer will recognise the» as worthless. The Bducational Directory of 
the Office of Education takes a definite position on the value of degree 
millsiZ/ 

In view of the inadequacy and utter vorthlessness of degree 
Kills and their disservice to toerican higher education, the 
U.S. Office of Education strongly urges the public to be on 
guard against organizations advertising degrees based solely 
on correspondence study. 

Itelng the last twenty years, federal and state agencies have tried 
to put tho degree mills out of business and there is evidence that they are 
succeeding. Legislation has been passed in «any states which prevents such 
institutions froa operating. Unfortunately, just when it seened that the • 
degree mill problem was being solved, the "ertemal degree" movement picked 
momentum. Descriptione of external degree program* do sound similar to 
types of programs described in the caUlogs of degree mills. There is 
a great fear thet the degree mill operators will seiise on the current 
interest in the external degree as a way of expanding their operations. 
Mora seriously, some accreditad, legitimate instituUons, desperate for 
wtys of expanding their tuition basa may initiate external degree programs 
without the necessary planning^ and preparation. The result can be "rip-off* 
programs that tarnish the whole non-traditional study movement. 



'Sorter, Supra , note 24 at 2-3. 

2^0£fice of Education, Education Directory, part 3: Higher Education, 
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Tbi jpottibility that thm «xttrn4l d«gr«« ■oytntnt Mill b« 
•jqplolttd by d^grtt mill, opwators and adRlnistritor* of ««ap«r»t« 
•ccradittd institutions thr«at«nad with txtinction cnatat tha nssd 

for spwility control • 

3,3 Thu^Nofd for Quality Control 

tht rapid growth of tha axtarnal dagraa narrtamnt hat created a 
nationwida dtbata «»ong profaisional acadmlca on the n«ad to control 
their unfettered growth. There 1« a great fear that aa the dietinctione 
between '^legitimate'' degrees and "external degrees becones vagua, the 
opportunities for fraud and exploitation will beoowe unmanageable. For 
«S8«»le, JB U>n Heifer lin in Cut-Rate Credits and Discount DegreeSf a 
report prepared for the Cowmission on Non-Traditional Study , states i22/ 
"anless sons distinctions are possible, the entire 
field of non-traditional study is likely to be as 
tarred for Americans by the degree mill business as 
conventional American degrees are already tarred for 
foreigners, whose more frequent contact with American 
higher education is with mail-order outlets for $90 
doctorates, Mo issue hold more long-term significance 

for the development of non-traditional study than this 
need for quality control." 



Htfferlin, JBL, -Avoiding Cut-Rate Credits and Discount Degrees/" 
in planning Non-Traditional Programs (ed. Cross ^ Valley & Associates) 
15i (1974). 
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th(i i";^^4««iQn on Ron^radltional Study # tbm staundnst 
«ltoc«U £or tht »ovi««t, vam. that, "Cluurlatana in our .idst art 
taking advanUga o£ tha flaxlbiXlty o£ non-traditional education to 
incraaaa thiir ♦diploM'-»ill* typas o£ oparation.'SS/ 

Othar cautious obaarvar* o£ tha »ov««ant includa Edward T. Carr 
o£ tha Division o£ Highar Education in tha Maw York Stata Education 
DapartMnt, who has said that, -It's pratty di££icuit to tall htra whara 
tha '•Charlatanism ands and tha intagrity bagins.'22/ tswls B. MAyltw, Sro- 
£ijssor o£ Education at Stanford, saysi "Tha currant Intarast in-iiJtUmal 
asgraas and 'univarsitias- without walla* coWd- wall ba a fadr fraud or romantic 
£antasy.'2J^nd ralix tobb, Diractor o£ tha Southam Ragional AccraditAtion 
Association, cautions^ 

•with tha onsat of non-traditional study, it is so aasy 
for a charlatan or a crook to set up soMthing that has 
DO cwpus, has no resources, has no faculty, has nothing 
but fraud in mind and a mailbox or possibly a hotel room 
that may be loaded with diplomas, and then operate on that 
kind of cheap basis. That's outright fraud, and there are 
oasea of exactly that. But up the scale a way, are insti- 
tutions that have extremely limited resources and a few 
front names that they've managed to pick up one way 
amther and so have quasi*legitimate status. 

Then you finally get some new institutions that have 
serious intentions of trying to build an exciting program 
on a highly different structure than we*ve been accustomed 
to. It gets more and more difficult in these gradations and 
shades of quality to determine what's legitimate and what's 
not." 

The fear underlying the professional academic's demand for "quality 
control" is that the external degree will devalue traditional degrees. 
External degrees and other non-traditional forms of studies can be easily 
made synonymous with reduced standards. 



29 

Planning Non-Traditional Study Programs , 6 1974). 
^^Article, The New York Times / July 14, 1972, 36. 



•^•^ Reported in Chronical of Higher Education March 13, 1973. pp.5, 

"id. 
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h ■•cond f#«r in that tte wtwnul dtgro will bMOM «dtvlo#£or 
abating thm xighu of censuMxi. Cv«n ttudttts «t «ccr«4it#4 liuitituf« 
tlona Ar« incraMlngly facing an array of contuMr ptobl«M in 
traditional progr«M which rango froK outright fraud, docoption, sis-* 
rtpr«««ntationr and falao advartiaing, to ordinary braach of contract 
by failing to dalivar proadaad aducational aarvicaa* Tabla 1^ which 
follows, ia an invantory of aducational conauaar concama collactad by 
tha Offica of education, '^naaa kinda of conauMr coa^lainta could 
grow in aavarity aa tha axtarnal dagraa novanant incraaaaa in aoicantua. 
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Xtiv«ntery of Bdueatloiuil Consiuwr Concerns 



1* Dttrct Mills. 

2* DlscriMinatory refund policies. 

3* Mlsrcprtstntation in selling, advertising, prowtlonel materials <i etc. 

4« Abuse of Federal progress of student assistance. 

S* Z4ick of avuilable jobs upon graduation. 

$• Kbn-'delivery of item or service contracted for* 

7. Lack of provision for due process, appeal concerning injustices, etc. 

8. Arbitrariness in administrative policies and procedures. 

9« Severe and unwarranted regulation of student conduct* living arrange*- 
ments, moral behavior, etc. 

10. Ii^ositlon of non*educational requirements, such as certain religious 
practices and customs, upon students who do not wish to f-*lfill them. 

11. Unrealistic academic requirements and practices, such as inaccurate 
grading systems, residencft requirements, etc. 

iB^osition of unwarranted and sometimes unspecified fees and other 
charges. 

f 

13* Changing requirements during the life of the student's "contract" 
with the institution (e.g. changing degree requirenents mid-streem). 

14. laising tuition abruptly and without adequate notice. 

15. Excessively punitive charges for infractions such as loss of library 
books, lab equipment breakage, etc. 

16. Holding up transcripts, diplomas, etc., for unwarranted reasons. 

17. Lateness in obtaining qualified instructors, textbooks, equipment, 
classrooms, etc. 

18. A host of minor frauds, such as: poor food in dining halls, inadequate 
academic or personal counseling service, inadequate student health 
service, Hitting of non«-existent faculty and courses in college 
catalogs, diversion of institutional resources to inter-collegiate 
athletics and other luxuries, ineffective management of endowment 

and other assets » forcing faculty to subsidise education through 
low salaries, etc. 
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19. Ott bf outdatod or obsoltt« tquipnitntt t«xt)iook«» Uboratorlts» ttc* 

20* Shoving favoritism to individual or ctrtain cattgories of students 
(for txa«ple» prafarrtd stating arrangenants for sanlors at football 
gaaas)* 

21* A^«iAistrativt tolarance of outmoded practices such as student haxing» 
vitualiscic destruction of property* etc* 

22« Lack of adherence co promulgated standards » procedures » rules » 
regulations 9 etc* 

23, Uovarranted substitution of contracted items (such as qualified 
professors » dormitory rooms » etc*) 

24* Taking advantage of students because of their social status by using 
them as cheap labor « regularly requiring them to stand in long lines 
tpr registrdtlon» etc. 

25* Overdoing the in loco parentis concept by direct and illegal inter- 
ference vlth Individual freedoms and human rights* 



Source I Education al Consum er Issues and the U«S. Office of Education* 
prepared by AXES for use by the Task Force on Educational 
Consumer Protection» January 26 » 1973 » Table I* 
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valMd by lt« 

An outf^ff'tUtt institution itdvtrtiass in a foreign 
juirisdictlon to •stabliah a masttra degrM program in 
Ouidanct and Counaaling for taachars in ^laMntary 
and aacondary achoola* Tha program conaiata of 10r<l2 
intanaiva aaminara ovar a two-^yaar pariod« Thara ara 
no raaidanca ra<iuiramanta or adaiaaion raouirananta, 
axeapt an undargraduata dagraa. At laaat 40% of tha 
raqpiirad dagraa cradit can ba aarnad in altamativa 
vaya, auch aa ralavant ^tork axparianca^ aa|>loyar**basad 
training, or wrk dona at othar inatituttona. Tha program 
purporta to prapara taachara for caraara in guidanca and 
counaaXing' in achool ayatama, and to maat in-aarvica local 
achool ayatam training raquirementc for in^grada aalary 
incraaaaa. A aaquanca of propoaad coMraaa ia publiahad, with 
a concantration in guidanca at tha Junior High School lavaX. 
fracpiant coum*aXing ia promiaad aa part of tha program. 

Six months aftar tha program haa occurrad, tha foXXowing 
avanta taka pXaca: Tha on-<campua profaaaor raaponaibXa for 

tha Junior High SchooX concantration tranafars to anothar 
inatitution and tha institution can*t rac:i:uit aomaona to 
taXa hia pXaca. Tha haad of tha counsaXing and guidanca 
dcj artmant than changas tha program to a ganaraX counaaXing 
and guidanca najor. A small minority group of profassors 
in his dapartmant ara opposad to off^-caaqpus programs, and 
boycott tha out-of-atata program rafuaing to provida counsaX- 
ing aarvicaa to students. The same minority group of 
profesaora veto tha aeXaction by the dapartAsnt haad ol 
adjunct, part«time faculty* The studantar aware of on-campus 
diaaansions begin to drop out of tha program untl^ tha 
anroXlment faXXs below the minimum economic XeveX required 
to break-even. The University, finding a negative cash-'fiow 
end Xoss situation, abruptly <snds the program six montha 
later, before any of the stuSents have a chance to graduate. 
After the program closes, the students learn that the program 
was never accredited by the State Board of Kducation and that 
therefore, credits cannot be counted toward in<»grade salary 
increases, and ' iius tuition is not reimbwrsabXe under state programs. 
Students tryint> to transfer their credits to in*state institu*- 
tions learn that their academic records ara no Xonger in the 
state, and are inaccassibXe at an academic institution two 
thousand miles away. 
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Students trying to recover their jnonay, learn to their dlnayi 
that elnce the etate did not huve a registration procedvire 
for foreign, non«^profit corporations, there was no agent to 
I euei Moreover whan they cooqplained to their accreditation 

association, they were told that the University in question 
was not within their region's jurisdiction and in any case. 
It was not a consu«er rights agency« 

1 This case, as a winiAua, raises issues of consumer fravd and breach 

of contracti misrepresentation in selling and advertising; and failure to 

i deliver sex vices prcnised. Can the students get tuition refunds? How 

i 

oan they retrieve their acadsnic records? Kho hu jurisdiction to police 

I 

.1 the «icademic institution to prevent the situation from recurring in another 

state? 

Unfortunately, the problems of state negligence, regional inconsis- 
tencies, ineffective accreditation association, and consumer fraud in 
higher education, have existed for some time. The advent of the external 
degree is e^qposing the deficiencies of our existing institutions and the 
ineffectiveness of the present regulatory system, 
i The task facing policy-iftaJcers and legislators is designing a regula- " 

I tory framework which provides equitable remedies for students exploited 

\ by allegedly non-traditional educational programs, while permitting genuine 

innovative alternatives such a« the Open University to develop, unless a 
more affective regulatory fraaowork is created which gives legitimacy to 
the external degree movement the most important new Innovations in higher 
education in a century will be drowned by the attacks of conservative 
_ academics with a vested interest in existing educatioaal practice* The 

substandard external degree program opf^rated by an accredited institution 
is the biggest threat to the .external degree movement, for it will provide 
additional ammunition to those who would resist change. The remainder of 
this study explores the possibilities for such a framework and analyses the 
roles and limitations of the states, the accreditaticm associations, and the 
federal government. 
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4.0 THE KOU or THS 8TATB8 

4*1 StAf Rayalatlon of Hlqh#r gdueation 

4.1.1 Introduction 

4.1.2 lUgulatory Patttrns 

4.1.3 Foreign Schools 

4 •1.4 Xnnovativa Education 
4.1.5 Conclusion 

4.J Stat» »#>pon«a to External Dtgrea Pryy yf »f 

4.2.1 In Genaral 

4.2.2 Univaraity of Kortharn Colorado in Pannaylvania 

4.2.3 Antioch Collaga in Naw York 

4*3 taqal Raatralnta on state Raoulation of m^^^nM^ 
Daqraa Prograitta : "Tha cooaaarce clauaa** 

4.3.1 Higher Education aa Interstate*' Coomrca 

4.3.2 Discrimination Against Interstate Enterprises 

4.3.3 Protection of Local Economic Intereata 

4.3.4 Validity of State RagulaUon 



4.4 I^eqal ReitraintS on state Ramilations of v^^m^l r^armm Pr^^^>tn>>. 
Due Proceaa of Law 



4*4.1 Substantiv'i Due Proceaa 

4.4.2 Procedural Due Process 

4.4.3 Delegation of Legislative Power 

^•5 Hodel syat^vi^^t Educational Coandssion on the States 
4.5.1 The Education cceuiaaion of the statea 
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.0 THS ROUS or TBI StATCS 

4.1. St«t« RtguUtlon of Pightr Education 
4.1.1 Xntzoduction 

. Tb*r* is litti* uniformity in ttaU rasponsat to higher tducation . 
ttat* statutory sch«aMS vary from absanct of any mention of highar educa- 
tion to far-raaching legislation that assumes vast powers over higher 
education. Nevertheless, in general it is the case that nonprofit, non- 
wcational, regionally accredited institutions of higher education are 
often free of any significant regulation. 

Innovative progtams, including the external degree and programs that 
cross state boundaries, are almost never mentioned in sUte statutes. We 
have attempted to determine, from an examination of state statutes; from 
analysis of those few state regulations available to us; and correspondence 
and conversation with state educational authorities, the approach of the 
states to the regulation of external degree programs. 

4.1.2 Re^latory Pattern* . . 

State authority over higher education is coeacnly asserted at the time 
of ir corporation, or at the time a school begins to operate, grant degrees, 
or use collegiate names. 

ReguUtion at the time of incorporation ranges from routine incorporation 
provision* that apply to every type of nonprofit corporation to substantive 
educational criteria that must be met to the satisfacUon either of a special 
educational boai-d or the reg'alar corporation authority. These incorporation 
regulations are summarized in volume II, ^pendix A. 

State regulation also takes the form of reguUtlon applied as a condition 
of operation, degree-granting or use of a collegiate name. Typicallj^ these 
regulatory schea** delegate responsibility for formuUting standards to an 
•lucational board. The few requirements that are contained in the statutes 
concern such diverse subjects as registration, bond re<iuirements , licensure 
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pf «g«nt«# fJLnuclAl r«sourc«s# chuact«r of «ppIieuU# qualifications of 
facttl^ and physical rasourcas. Thasa licanaing achaMs alao fraquantly 
PMtaiii panaltiaa and laaa fraqviantly^ procaduraa for withdrawal of parmita. 
Many atata schsAaa which do contain davalopad plana for ragulation ara notabla 
for thair practice of axaaptin? schools which ara accraditad institutions. 
%t laaat twanty atatas axawpt accraditad institutioM of hifhar aducation 
from stats ragulations.^ Tha axaaption is wordad in a varia^ of waysi 
"Accraditad by sccraditing agancy racognisad by statay"^ "accraditad by 
ragional accraditing agancy; "i/ approvod by Northwaatam Association of 
Sacondary and Bighar Schools i**^ "accraditad and pazmittad to award dagrasa 
by stata in which caapua is locatad; "^"accraditad by accraditing agancy ra- 
cognisad by O.S. Offica of Sducatiom 

-6/ 

"which offar cradita transfarrabla to 

acbools accraditad by accraditing digancy racognirad by U.S. Offica of edu«* 

cation; "2/ or juat "accraditad"^/ without spacifying by whom. 

For axaapla^ tha stata of Florida has astablishad a datailad ragula-* 

tory schaM for nonpublic collegaSfV which providaa for a strong anforca* 

Kant agancy Imam as tha State Board of Indapandant Oollsgas an^C Univarsitias. 

tmfortunataly^ axcludad fron tha licensing and regulation raquirenenta of 

the chapter ara .12/ 

*(c) Collages accraditad by an accrediting agancy recognized 
by the united states Office of Education or the state board 
of education." 



^ Alabaaa (T.S2, i644(i) and (k); Alaska (§14.47. 130); Arirona; Florida 
(?46. 021(1) (c)); Georgia (32-2304(b) (g)); Idaho (33-2402(3)); Kansas 
(172-4920 (f))i Maryland (Art. 77, 1146); Mississippi (i75«60*-^(f}) ; 

Kevada (l3g4.2no(£)) ; New Mexico (i73*41«3li; Oklahoaa (T. 70, §4103) ; 

Oregon (1351.710); Pennsylvania (T.24, 12732); Rhode Island (il6--50**3} ; 

South Carolina (S21*«743(b) ) x Vermont (Title I6,«174, Section (c)); 

Virginia (122-330-18); west Virginia ($18-26-13a); Wisconsin (i3S.51(a}}. 

^ Idaho, Pennsylvania, Rhode Island, Vermont, West Virginia, and Wisconsin. 

* Oregon 

* Virginia 

^ Alabama, Florida, Nevada, New Mexico, and South Carolina 
^ Kansas 

^ Maryland; Mississippi 

Chap. 246, Florida Statutes, See generally. Rules and Regulations of 
Florida, state Board of Independent Colleges and Oniversities, Chapter 
6A-13, 1972-73. 

^^Chap. 246 Section 246.021(1) (c) . 
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ilttilariy, th« c««ulAtory achoM in tht state of Vermont ptovidss 

thatt" 

*This section shall not apply to an institution of 
highsr education operating in varaont but cbartarad in 
aaothar state and accredited by the state applicable 
regional accrediting agency recognised by the state 
board* • • 

This pattern of reliance on the decisions of private groups is of critical 
Importance r because it neans that in nany cases an institution is totally 
free of state supervision once it achieves accreditation. 
4.1.3 foreign Schools 

Many external degree progreuu axvi other for» of innovative education 
have substantial operations in states other than the state of their original 
Incorporation, or than the state where degree*granting authority was first 
procwed. 

The effect of a state's regula'cory scheme oi) a foreign schcol is un- 
clear. Existing statutes are usually designed for state doodciled schools, 
rev statutes mention foreign schools, and they often do so in a correspondence- 
vocational school context that does not include most liberal arts insti-- 
tations. It is frequently diffictilt to determine whether a statute is in* 
tended to be applied to a foreign school. Thus, it was unclear Aether a 
Kassachusetts statute which regulated the granting of degrees should be inter- 
preted to apply to an out-of-state school which has a branch in Massachusetts, 
when the classes and students %rere in Kassachusetts, but the d(%gree came from 
the out-of-state caoqpus. Chapter 69, Section. 31A of the Massachusetts General 
^ laws provide that: ^3/ 

*Ho educational institution located within the commonwealth 
shall award degrees xmleas authorized to do so by the common- 
wealth." 0- 



Title 16, #174 Postsecondary educational institutions; degrees, nana. 
Section (c). 

12 

General laws of Massachusetts, Chapter 69, Section 3IA, (1964,66}. 
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1h« out-Qf'»stot« iutitution argued that slnc# it iiMn*t lo<;at«d' within 
th« staU it v«« not subject to 4«gr«t rtguUtion bf tfaa comonMalth. 
to compound tha confusion diffarant sut«s int«rpz«t siaiXu: statutory 
languaga diffsrsntly, and information about thasa intarpratationa ia 
difficult to obUin. 

Stata statutas which raquira foraign corporationa (corporationa which 
ara dcadcilad in anothar stata) to ragistar with a local corporation autho- 
ri^ ara anothar form of stata ragulation with a potantial affact on innova« 
tiva aducation* Tha ragistration requiraaant is an important nathod of 
gatharing infomation about corporations doing businaas in tha atata, and 
of providing convanienca in litigation against foraign corporations. 

Appandix B providas a datailad account of tha statutory previa ions that 
apply to foraign corporations in aach stata. 

4*1 .4 Xnnovativa Education 

As part of our statutory saarch wa attaa^tad to datarmina ^ich statas 
had raquirananta which might hava a rastraining affact if appliad to innovativa 
aducation. 

Vaguanass and lack of spacificity a»argad as tha nost prosdnant charactar- 
istic of stata statutas and ragulations. A raquiranant that a school have 
"adaquata facilitXaa** could ba intarpratad in such a mannar as to bar »ny 
innovativa progrima from opuraticn, or could ba intarpratad in a aannar 
aynpathatic to tha spacial aspactt of innovativa adncation. Bacausa tha 
adBjjxistratlva intarpratationa ara so fraquantly mirittan ona can concluda 
that tha uncartainty of >^t to axpact fron a stata board alona can axart 
a significant affact on tha davalc^>»ant of innovativa aducation in a atata. 
Although stata statutas ganarally avoid spacificity# whan apacific critaria 
ara astablishad thay ara ganarally insenaitiva to tha problams prasentad by 
axtarnal dagraa prograona, and in sona casas could hava a raatraining affact 
on axtarnal dagraaj>rograms if anf oread, MininuK raaidanca raquire»enta for 
dagraaa prasant tha most striking axanpla of atata ragulation which stiflaa 
innovation. For axaa^la, tha stata of Arkansas raqoiras thatx^^ 

"Ko aducational Institution shall confar dagraas upon students 
for nara correspondence courses r or upon any student who has 
not studied in residence for one (1) sch^olastlc year. 

Bacausa of this provision a British Open University type program could not 
be operated in Arkansas* 

Arkansas Statutes 64-1408. 
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SUtut.. which fix minimM .ndowmnf . pr.r.<mi.lt.. to operation 
eould conclvbly h«ip« Innoratlv progr«., ..p.cl.lly ^ progr«« 
op«4U m .wy .ff and «u.t —t «xl«u« .lundard. In .ach .tatt. An 
•ml* o£ .uch a provi.ion I. that P««»ylvanla muir.. that.i*/ 

•A «ini»» ptot«ctiv« andowmant of at laaat flva 
hondrad thousand dollar. ($500,000). bayond all 
lad«bt«lnaM and a«»«ti inveatad in building* and 
•pparatua for tha axclualva purpoaa of proatottng 
Institution." 

■ Thl. proviolon ha. alraady baan uaad to axcluda a naUon-vid. pro- 
gram fro. operating in tha atat. of P.nnaylvania bacaua. 5500,000 of liquid 
M..t. vara not on dapo.it within tha atata-a claarly unraa.on.bla burdan.^ 
faculty riulramanf, auch a. raquir««»nt« that a achool "thjav. at laaat 
•ight ragular profa.«»r. who davota all thalr ti«. to tha in.truction of it. 
collag. or unlv.r.ity olaaaaai-.-i^^or a ra,uir««nt that 75% of the faculty 
b. fuU-tia- Praclud. tha operation of «any non-traditional «od.l..i2/. Credit ^ 
hour requlre«ent. for degree. co»«it atate. to traditional -aaure. of lemming. 
Finally, req«ir«««.t. like that of Nevada,i2/ that achool. teach one y««: of 
cnnatltuticnal law and hi.tory, but not reaoh any .ubjact except a foralgn 

»««H€.h t«.tifv to the ba.lc ob.ole8cence 
language in a language other than English, te.tity w « 

of •oat .t*te attaai>t* at quality control. 

4.1.5 Conclusion 

Th. attitude -anifeated by »o.t .tate .tatutea tow«d. innovative 
.ducatlon i. at pre.ent one of indifference. Of tho«i atate. which do in 
,o- laanner aupervi.e private higher education the «jorlty exempt aocre- 
dltad achool., thus leaving whatever regulation that 1. to be done to a pri- 
vate group, in those atate. where atatutory provi.io«« exi.t for the regula- 
tion of private higher education, .pecial provi.ion. for innovative education 



«r« rare* 



l^l^uege and Or.iver.ity Standard. Law, Act of Hay 7. 1937, P.L. 585,S«ction 
312(1). 

See dl.cua.ion pp. 4-6i 4-10. 
1« Pennsylvania College and University Standards Law, Act of May 7, 1937, P.L. 
585, Section 312(2) • 

■ Wc)(1970) . see also Analysis of Virginia i.. Appendix A. 
i9 Hevada Revised Statutes, 394.140, 394.150. 
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4.2. !• In G^nral 

7n 9«Mr«Ir Stat* regulation of highar •ducAtloa is mak, uncoordinatad, 
and iMffactiva. Although thara ara aavaral notabla axcaptionc, auch aa 
Vav Torkr Nav Jaraay, Maatachuaattar Patmtylvania, axid California, tha majority 
of aUtaa hava statutory schsMs which hava so wmy loopholas that violators 
can cparata with iaqpunity. Aa Gaorga Amstain has pointad out, ""it is aaay 
to da«onstrata that they ara not working bacauta if thay wara working, and 
if thay wara af factivaly anforcsdi than wa would hava no abusas bacauaa avary 
offanding school would ba out of buainass...by having its stata licansa ra«* 
vokad or suspandad.*"^ Foraign inatitutions of faring axtamal dagraas coopli* 
cata tha situation and strain tna axisting lagal and adainistrativa machinary. 
Our field rasaarch (See Ai^ndix A) ravaalad that vary faw states hava pronul** 
gated regulationa which specifically apply to foreign regionally-accredited 
degree granting instituUons. J,B. Lon Hafferlin, in his report for the 
Coanicsion on Kon«-Traditional Study, concludes that state regulation has had 
little influence on the development of external degree prograaui, and that 
"so Ux state regulation appears not to have seriously retarded tha develop- 
SMmt of unconventional education. ••2/ Hefferlin'a report was prepared in 
Sapteaber, 1972. Since then it hxm been noted that there is increasing con- 
cern among state officials that academic institutiooa from other states will 
erode the established market enjoyed by their own in«^tate institutions. 

Ihe paradox is that while some states have no regulatory schemes other 
states have adopted irrelevant and restrictive criteria, such as residency 
requirementa, length of trograas, restrictions on ctirriculum, and restrictions 
on credit, ^ich ara being used to thwart external degree programs, particu- 
larly those operated by out-of '-state institutions. 



testimony by George E. Arnstein, Before the Special Investigation Sub- 
committee of the Committee on Government Opera tiona. House of Represent- 
atives, July 16, 1974, 3 ooanuscript notice. 

Hefferlin, J.B.U, "Avoiding Cut-rate Credits and Discount Degrees, *• M 

Planning Won-Traditional Programs 155 (1974). 
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Mm did not sumy stat* official* to dateniaa thtir attitude towards 
aoa-traditional atudy program, for that was bayond tha soopa of tha 
original study design^ but contacts with stata ragulatoxy agancias 
rataalad a growing skapticisa towards innovaUv* pxograM. Discussions 
with salactad laadars in tha axtamal dagraa novaMot oonfinasd thasa 
indications that states are taking a audi tougher atance towards ti»e 
new prograns.^ 

To illustrate tha nature of the opposltior. and to provide a 
basis for legal analysis, we present two concrete cases of conflicts 
between academic institutions and sute officialsi The escperience of 
Oniversi^ of Northern Colorado, a public, accredited institution 
operating in the stata of Pennsylvania; and the case of Antioch 
Oollege, a private, accredited institution domiciled in Yellow 
Springs, Ohio operating in the state of New York. 

4.2.2 Dniyersity of Northern Colorado in Pennr/lvania 
In 1970, the University of Northern Colorado entered into a contract 
with the Pennsylvania Department of Coonunity Affairs, a state agency, to 
provide instruction to local government esoployees in new to%m cocnmunity 
developoent. The University had developed an innovative, n^zl- :T^-^ide 
program, in consultation with the Office of New Ccasunities Development 
of the U.S. Department of Housing and Urban Developsient, %^ich was designed 
w teing to local government employees and local dcvalopers the latest 
advances in the art of developing new towns. The faculty consisted of 
nationally known experts in land planning, new town finance, architecture, 
social planning, and government, who together had designed an integrated 
curriculum which lead to an Masters of Arts (M.A.) in Hew Comunities Develop- 
ment. The instruction format was a series of intensive seminars taught by 
this national faculty at various locations throughout the country. Approximately 



Dr. Stephen Plumraer, formerly Dean, Special Programs, Antioch College; 
Dr. Jules Pagano, Florida International University. 

The facu in this case example were provided by Dr. Barbara Mickey, 
Academic Vice-President University of Northern Colorado. 
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400 •toa«nt« imr« •rtroll«d in th« program n«tton-«id«. Th« Pennsylvwi* pro- 

qtvm war dri«ign«d for £ully-eiBpioy«d govtrnwwt pro£«««ion*l« who h#M various 

rttpoMibtlttt** in ccwninity d«v«lop»tnt in statt and local govamawit da* 

partMnts in Pann«y.lvania. Tha Stata Oepartwant of Cowunity Affaira had 

raoaivad funds froa tha U.S. Dapartiwnt of Houain? and Urban Davalopiwit undar 

titla VXZX of tha Kov2sin7 and Urban DavalcpMnt Act of 1968 and with this 

raaourcar thay contractad with tha Unlvaraity of Northam Colorado to provida 

trainin? in Haw Conmunitias davalopmant for approxisMtttly 60 local govammnt 

a^ployaas. Tha fxmds wars usad to pay for tuition and faas* 

Vhsn local univarsitias in Philadalphia, audi aa Tanpla and Onivarsity 

of Pannsylvania, laamad that tha Stata Dapartmant of Coowunity Affairs had 

contractad with an out-^f-$tata univarsity, thsy wara outragad. Thay cowplainad 

to tha Pannsylvania Dapartmsnt of Education and shortly tharsaftar, UNO ra- 

caivad a lattar from tha stata ra<iuiring thea to coaply with ragulations issuad 

by tha Sacratary of Education, or ctasa work on tha contract alraady antarad 

Into with tha Psnnsylvania Departmsnt of Conmunity Davaloptnent • 

Pannsylvania is ona of the states that has a coi^prahensi\'a statutory 

5/ 

schaaa. Article XX, as amended, states in partx*^ 

"Tha Department of State shall not issue a certificate 

of an authority to any foreign nonprofit corporation. • « 
(4) If the corporation i^ a college/ univeraity, theo-- 
logical seminary or other nonprofit corporation which/ 
if formed under the provisions of this act/ would re-* 
quire the approval of the Secretary of Education «... 
Whenever the Department of State shall receive an appli- 
cation for the certificate of authority fro« this corporation/ 
it sh^ll ra the duty of the department to siibnit the applica** 
tion to the Secretary of Education and thenaftar the pro- 
cedure shall be the same as that heretofore prescribed by this 
act for the approval or disapproval of applications for tha 



5 



Article IX/ Section 902/ Act of May 5, 1933, P.t. 289, (15 P.S. 17902). 
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iMorpOMtlon of tiidlAr dOMStic nonprofit corpormtiont... 
It viU bm unlawful for th% Oapartnent of st«t« to istu« « 
certificate of authority to such a corporation without tht 
ajn>roval of tha Sacratary.** 

laaaatially this Mana that foraign corporationa must Mat tha aaM atandarda 

aa thoaa applied to doMstic corporationa. 

The requireMnta of the Secretary of education are stringent, under the 
atatute a degree granting institution auat have a winiwiwi protective endow* 
SMnt, of at least $500^000 beyond all indebtadnais and asieta invested in 
buildings and apparatus r for the exclusive purpose of promting instruction* 
Xt sniat also have a faculty consisting of at least eight regular professors 
\Aio devote all their tine to instruction of college or university classea, 
or if the college is devoted to a specific subject in art, archaeology, 
literature or science at least thrte regular professors. 

The standards prescribed by the Secretary of Education pursuant to a 
""Special Procedure for Incorporation of Educational Institutions Desiring to 
Confer Degrees, '*^»ust also be mt. 

Hie standards include: 

1. Establishment of tha extent of need for the institution through 

an extensive survey by use of techniques and procedures acceptable 
to the Secretary of Education; 

2. The "university" must consist of three units , at the mininumf 

«• one unit Bust provide for the study of the arts and sciences 
at the undergraduate level (institutions offering only grad« 
uate programs may be exempted from thi4' level upon the special 
recoimnendations of the Secretary of Education) • 



* 15 P.S. 17211, 15 P.S. S7312. f;^; 
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• CM onit »ttst proYid« for pro9r«iu at tht gvAduat* ltv«l in 
«ueh fi«Xds as architactora, businaasr advinistration, 
•ducationf anginaaring, haalth aciancaSf law, and aocial 
imrk **but not liadtad to thaaa.** Plana to of far doctoral 
prograaa in tha axiating curriculum aiuat ba at Xaaat for- 
aulatad. 

Xn addition, a collagiata institution which ummkn to b« in** 
corpora tad as a uni varsity ** shall hava had tha status of 
ragional accraditation as a collaga on tha basia of initial 
accraditation and ravisitation.** 

3« The institution must submit a datailad statamant of its philosophy. 
Tha statamant of goals must sat forth what tha institution ra** 
garda aa its long ranga miaaion and a atatamant of ob^ectivaa 
muat asqpraas specific maana for accompli ahi;n9 'tha miaaion. 

4. Tha inatitution'a board of truataaa must hava as ita main function 
tha lagal oparation of tha inatitution. 

5. *Tha adminiatrativa organisation [must] raflact tha ralationshipa 
of conatituant groitps.** 

6. "Financial racorda (must] ba maintainad which ara consiatant with 
' tha racord kaaping ayatama of racognitad quality inatitutiona of 

highar aducation of a aixaiXar natura." 

7. Tha ondargraduata collaga, or collagaar of tha institution muat maat 
tha atandarda praacribad for tha undargraduata collagaa. 

8t An acadamic yaar muat conaiat of claaa aaaaiona for a period of 
at laaat thrity full waeka or ita aquivalanti axclusiva of ragia-^ 
tration, examinations and holidaya. 

9. "A private organization or corporation desiring approval for uni- 
varaity status [must] submit a formal application to tha Sacratary 
of Education. prior to a visitation to tha institution* This 
application shall be filed one year or longer in advance of the time 
whan operation as a university is desired .** (Enphasis added.) 

State rapresantativasr obviously under prtMMur% from local oniveraitiea, 

indicated that UNO would not qualify under a literal interpretation of the 

guidelines, particularly, guideline eight (8) which raquiras that an academic 

year must conaiat of **claaa aaaaiona fox- a period of at laaat thirty full 

. weeka or its equivalent. rurther»ora#- many of the standards ware originally 
deaignad to regulate new inatitutiona whidi intended to eatablish traditional 

raaidential casqpuses within the state of Pennsylvania. 
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tMCf coQOluIin? that tht cori of p;c«parirg a frjll aj^'ipHcAticn for ap^ovail 
wouM ba prohibiUva 9;lvan tha aaall aiM of tha FaxmayXviMiia ^lograu, dacldad 
to iritMrav frm tha atata* Ironically, local aiilvas:aitiaa navar'ba9an 
a alk:^\lar program to fill tha avidant. na^d, aivS noat of tha aaployaaa who 
parti cipatad covplatad thair dagraa pzogrem* by cconutipg to a UHC cantar 
in Washington, D«C* 



Thua, an out^of-atata inttitutxoA aaalcing t^ dalivar a -saall, inncvi^tiva 
graduata progra» a aalact numbar of «tvdanta for a limitad tiMi» wara in** 
timidatcd into closing thair program becatiaa of heavy-**handed bureaucratic 
regulation and aelf-^sarving local acadamic inatittitiona purporting to act 
in tha public intsraftt^ 
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L . 4*2.J totloch Collt^t iii Ww York 

Tlui K«9tAt« Of tht Dniv«r«ity of th# Statt of H«v York is tht oXd««t 

of th« ttato rt^uUtory bodlsft^. It adminlsttrt ont of th« vost coopn- 

h«uiiv« systtM of regulation and accrtditation of any of tha othar statas. 

faction 216 of the K^Y. Education X«av granta powar to tba Board of Ragants to 

pravant any bighar education institution from operating a prograa without 

their consent. The Regents have power to grant absolute . and provisional ! 3 

charters::to academic instttutiona and such charters wiU- not-^be awarded^ unlessT 

"(a) in the judgement of the Regents such en institution possesses 
resources and aquipaent available for its use and support* and 
sufficient and suitable for its chartered puxposes, and main- 
tains : an organication of usefulness and character satisfactory 
to the Regents, and 

(b) ...the institution has submitted evidence in writing 
which, in the judgement of the Regents, makes it appear likely 
that the institution will be successful in achieving registration 
of its academic programs.** 2/ 

The Regents have the power to incorporate educational institutions, and 
to give consent to the incorporation of educational institutions under the 
na»~ for-profit corporation law. Institutions not chartered by the. Regents 
My not grant degrees or "use, advertise, or transact business under the: 
aaete, university or college. 

Foreign "education corporations" £le those which are "formed under laws 

other than the statute of this state, irtiich, if it were to be formed currem;iy 

under the laws of this state might be chartered by the Ilegents." 2/ Foreign 

educational institutions may bet ' 

"(a) granted authority to conduct activities in this state 
by the Regents pursuant to this section and subject to auch 
provisions, not inconsistent with this section, as the Regents 
may prescribe, or 

(b) under the consent of the Commissioner, may receive authority 
under Article 13 (Foreign Corporations) of the non-for-profit 
corporation . " 12/ 

7 

II, Y, Education Law, Section .2i6^. „ ^ 

' m.Y. Education Law, Section 224. 
9 

M.Y. Education Law, Section 216(A)(1), 
10 Id. 
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DtUlUd r«9UlAtions hav* b^coM promulgattd to iapl«Mnt th« R«gMt«* 

•Ututory Aandjittt and th#s« rtgulatioM az« «±aini«t«r«d by thm Stata 

Education Dtpartmtnt. Tht statt Education Oapartmnt has adainistrativa 

powar to raccomnd tha chartaring o£ aducaticnaX inatltutiona, to conduct 

accraditation o£ thasa inatitutiona on a fiva'-^aar cycla, to approva naw 

aubjact mattar and dagraa prograaia, and' to raconnand disapproval if an insUtution»s 

program plan is not consistant with tha Ragants' Statawida Plan for tha Davalop- 

Mnt of Highar Education, or-iif it doaa^not aatiafy. any doc\»antad. acadamic 

naad«e.?::Jit' . y Joe -^rr^i aradaric nee-.i 

In Saptawbar, 1972, tha State Education Departmau-: issuad datailad 
guidalinas for out-of-stata institutions operating educational programs in 
Haw York State. External degree programs operated by out*of-itate insti- 
tutions raised two kinds of Issues for the State Education Department t 

•(1) the evaluation and administrative review of programs 
of higher education offered within the State to residents 
in accordance with Education Law and (2) the impact of 
these activities on Kew York colleges and universities in 
accordance with the Regents' Statewide Plan for the 
Development of Higher Education. ''l/ 

Tha guidelines require that out-of-state institutions of highar educa- 
tion aeeking to operate in New York must secure the prior consent of the 
Regents in accordance with Section 22 of the Education Law, unless they formally 
affiliate with a New York institution of higher education which has been 
chartered by the Regents, failure to secure prior consent constitutes a 
misdemeanor. The Regents may deny approval to an unaffiliated out-of-state 
institution if: 

(a) evidence is not offered that the educatiaaal cc^v\lity and 
resources are equivalent to that of New York colleges and 
universities. This evidence may take such fora» as accredi- 
tation of the institution by a nationally recognized/ regional 
or specialised, accrediting agency/ or other •vidence acceptable 
to the Department/ e.g./ the result of an on-«ite evaluation 
by Department staff at the expense of the petitioning institution. 



Guidelines for Out-of-State Institutions Operating Educational Programs 
in New York State, State Education Departmentr Tha University of the 
State of New York, September 1, 1972. 
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(b) or th« Inttittttion do«« not» "off«r •vid«ne« of n«*d «nd 
r««ouxc«t for ita propo»«d .program;" (c) or its long-range plan* 
ar« not in aceordanc* with th« Statawid* plan for th« Davalopnant 
of Highar Education. U/- 



Spacial approval by tha Rcgenta is not aaeacsaxy In tha caaas of program* 
oparatad by cwnaortia of which Maw York highar institutions ara taeabars, so 
long as tha Kaw York institution has its own ragistarad programs and has filad 
a daclaration of acadaaic naad and rasponsibility for tha program, if tha 
Haw York institution has not filed a statetsant of academic need and respon- 
sibility it will be aesumad that the New York institution is not responsible 
for the academic quality of the out-of-state institution and the procedures 
noted above will apply. 

Finally Section 3.55 prevents any individual, association, co-partner- 
•hip or corporation, in New York which is not ctiartered by the Regents from 
offering a program leading to a degrea to be conferred by an institution 
within or outside of New York state which is not accredited for degree pur- 
poses by an accrediting, aaancy recognized by the United States Office of 
Xducation. 

Approximately five years ago Antioch College, a private inat'.tution 
Incorporated in Ohio, began offering extfmal degree* at yerioua center* away 
frc« it* main cas^u* in different .partu of the countryT^An offahocit- of 'these 
•arly effort* ha* been the eatabliahment of the Uni«»t for E3q>erimental Colleges, 
a network of autonoaou* college* which together ce*5pri»a tk« Uniyereity 
Without Walla progran described in Part.l of thi* report. The Union has 
become separately incorporated and ha« received it* own institutional 
•ccreditation, a *econd reeult of tliis early innovation has been the establish- 
ment of the Antioch Network. The Antioch Network w«s ccocvived as a national 



12 

Hi. 

-13 

tte facts for this case were provided by Dr. Harris toeton, Provost, 
Antioch College. 
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progrw o£ Indivlduil •ducatlonal e«nt«r«« Mch jpxotlding « diff«r«itt 
•ducation •xfxLuic* in a di££«r«n6 part of th« cowtzy, which wpuld b« 
li>d«pwjd«nt of th« AaUoch physical caapua, but d«p«r;4«nt on a cantral 
t&iaiatration for supt[>ort and financing. A studMit aight navar tat 
fMt on tha Yallow Spring* Ohio caapus. Each cantar in tha natwork is >»oni- 
torad by an alaborata acadaodc audit systan which wsold assura (juality 
control* 

«UH in tha davalqpnsnt phast, tha Antioch tiatwork vaa ooncaiv«i 
as a naw kind of national aducational instituUon which could provida 
fraaawork for laaming and asstssawnt for studants in a variety of 
diffarant contaxt* and in a variaty of locations, iba Antioch Hatwork 
was designed to provide a fraaework for a variety of laaming experiences 
in a single institutional setting, while incorporating the best innova- 
Uona of the naw«: concepts being developed in non-traditional education, 
e.g., credit for life experience, coopetency-basad learning, tha »eeha- 
ni*« of tha student contract, ttc. 

As past of thin network, Antioch is currently operating four degree pro- 
graw in ttew York state, tha first of which bngan acUvity in lata 1969. 

These programs consist of: 

1. A B.A. prograa for physicians' associates, in colleboration with Har- 
le« Hospital Canter and Ooluwbia Univarsity Colleges of Physicians and Kurses. 

Ihis prograa is a 24-month or longer baccalaureate program for parsons 
with experiences as nurses or jwdical corpswen to prepare as physicians' 
~ • associates. It is designed as an intensive opportunity for career advance- 



ERIC 



71 




Mnt tor nonpro£«««ionAl htalth «ork«ra froi »inority coMnmiti«s vtao hatt 
dMcmstm«d •yxpmriox job p€r£or»*nc« and potential for car««rs in tht h\»an 
•tnricts. Th« program has r«c«ntly bt«n accraditad by tha Council on Nadical 
■ducatioo of th« AKA^ and tha first claaa of fiva candidatas was graduated 
in Dscaabar of 1973. 

Tha program is an unprscadsntsd sffort in Nsw York Stats to ivftovm ttxm 
haalth of tha Csntral Harlam Cosaunity through sducation and carssr dsvalopmant. 

2. A B.8. dagrsa program in aducation and community dsvalopmant in 
collaboration with a local nonprofit corporation known as Ths Taachars 
Xncorporatsd (TTZ). 

I This progrsm offsrs paraprofassionals working in innsr city schools md 

day cars cantsra an opportunity to achisva a B.A. dagrsa undar tha asgis of 

i 

i Antioch Collsgs. WI staff ssrva as msntors, tutors, and faculty. Thsy ara 

^ s\»pla«antsd by additional faculty rasourcss rscruitad from othar acadamic 

j institutions. 

3. A Kastars in Education degras program in aarly childhood aducation 
opsratad through Wl. This program umrvmu full-tima taachsrs and dspands 
^?oa a part-tima faculty which hava basn drawn in part from such institutions 
as Bank Straat Collaga and Naw York Univsrsity. 

4. A Mastsrs of Arts dagrsa in madia studies. «iis is a nsw program 
which is dasignad for fully-sa^loyad profasaionals who want post-baccalauraata 
wrk in media studiss. Ths Naw York cantar is linked to a comparable canter 



I 
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ia th« MuihiagtOA-Baltiaor* atm and r«pr«sMt« pm of th« wtjor functional 
oap«biliti«t of th« Antioch network. Zn addition to drawing t;qpon local 
ratourctSf nam faculty aaong th« two cantars ara sharadr and th« program 
raeaivts cantral administrativa support from Yallow Springs. This pro* 
graa has ractivsd ssparats accraditation fros a North Csntral taaa. ' 

All four programs prssantly anroll approxiaatsly COO studants. Ths 
prograas bavt a nuabar of cooaaon charactsristics. Thay sarva primarily 
atudants who livs in Maw York, although studants who liva in naighboring 
atataa ara sligihla for participation, and studants in othar parts of ths 
Antioch network may ba admitted. All degrees are awarded by the Yellow 
Springs canspus. Faculty from the whole Antioch network participate with 
local faculty in instructional and evaluation roles, and provide technical 
assistance to the individual programs. 

Antioch had begun operating in New York prior to the issuance of the 
September r 1972 Department of Education Guidelines for out<*of-*state insti** 
tutions. The Department of Education raconmnded that Antioch seek separate 
incorporation as a ifew York institution with a sopara.te charter from the 
Mew York State Board of Regents. Antioch promptly filed the necessary papers, 
the Mew York Board of Regents granted a limited "peraission-^to^perate,** 
pending the outcome of the decision on whether to grant a charter to Antioch«» 
Maw York. 

The state Education Department proceeded to make site visits, and to 
evaluate the Antioch program. On March 27, 1974, thay coe^leted their 
staff report to. the New York Board of Regents. The staff's recoanendation 
was that: 
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«r(j\ "2!? ch«t«r petition be denied on the ba.i. th.t the 

^X.«^ 'or another instituUon does not exist end that 

•xisting prograw can, over a period of tlM, be 

«.'isimilaf4K! by existing institutions." 14/ 

a. "the "psndssion-to-operate" status for Antioch College 
be continued for all program other than the M.S. in 
•imentary education which can be assiailated by Mercy 
College, a local institution. "Departaent suff will 
;ii T^f ^ ^* programs to correct major weaknesses, 
•ftd <2) continue to investigate the possible linkages 
of these programs with existing institutions." 

The rationale and discussion developed by the staff to justify it. 
r«coMMndations stressed the following facts i^^' 

~ I?!.**'^"!* J*"'^** ""i^J^te physical facilities, library facili- 
ties, the "collegial experience of a more broadly-based and 
iS'IJ^JSJ! """^ faculty", and on-site administrative direction 

«J??I^^5**'"^*^ f*^!** "^••tions about advisement, 

collegiality, continuity, and rigor." 

^ AnUoch's central role in -aintaining standards of quality is 

vague, and therefore it, "is questionable whether an out-of-state, 
necessarily geographically rewte institution can, or is likelj 
to be even inclined to, provide the faculty and administrative 
Iii!l2»7o" *f <='7ti"«ous monitoring necessary to ensure a sound 

coherence, permanence, and 

service to the people of New York." 

— There is "little demonstrable need for a new Institution when one 
considers space available in existing well-esUbliSed JnSuuSSns." 

"~ ^ indicated that there was great excess capacity among 

Jr.JST^"**?%i""*^'"*^*'"* *^ data «ho,4d tha? 

IL!2fi *!;^ ^'^i** ^ accom- 

modated by the *3 institutions operating in New York City. 

^ tetioch seemed to be in a weak financial condition because it has 
been experiencing operational losses since 1969. 

The ppiaion letter indicated that Antioch .hould be permitted to operate 
its programs for a limited time only, until they can be affiliated with local 
~ Institutions. 



14 



Utter to Dr. Morris Keeton, Provost, Antioch College, from n Y state 
Department of Education, March 27, 1974, on file. 
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Id. 
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A vrlttw rttponsft, dmui April 30, 1974, was «iil»itt*d by Antloch 
to th« tegMts and a rtquaat «ada to ba prasant at tba Ragaot's Mating 
of May 22, 1974, vhan a daciai€» vould ba «ada on tba racoiMndatiou 
auteittad by tha Stata OapartMnt of Education. 

tba aajor pointa arguad by Morria Kaat6n, Provoat of Antioch, in tha 

wrlttan brlaf and orally bafora tha Board of Kaganta vara that: 

I. "Tha naad for tha Antioch programs had baan acknowladgad by 
tha staff report of the state Department of Education, by 
tha Regional Coordinating Council, and by tha evidence of 
d em a nd from enrolled and prospective students. Despite 
extensive and systeioatic efforts to find a New York City 
inatitution to sponsor the prograiaa, none could ba found. 
Equating "spaces available" in existing chartered institutions 
with the "lack of need" for an innovative institution such 
as Antioch is a fundaoental error because tha spaces are not 
*«uivalent. It vould be analogous to federal government 
nding to an "over. supply of limousines by measures 
icting the production of new, small, sturdy, strong, 
and highly maneuverable vehicles vhich are economical for 
their users, such action vould be comparable to changing 
Aatloc h 's charter because more conventional programs are not 
filling their quotas." 

"Itie academic soundness of the programs is not in dispute as 
acknoKledged by the professional sUff charged vith tha 
investigation." 

"Antioch provides significant financial and program support to 
tha New York programsr and the investigating staff failed to 
report or overlooked significant facts ^ich ifould affect a 
decision on Antioch 's financial stability."j£/ 

On rridv,'May 24, 1974, it was announced by the Hew York 

State Department of Education in a.press ralease the decision by 

the Board of Jtegents, denied Antioc4i»s request for a charter and 

granted permission to cjperate in the stata for one year only, until 

local "program sponsors" could be found. The press relaaae sia?)ly 

stated that "tha need for another institution does not exist and 

that the four programs can be absorbed by existing institutions" 

and that "Antioch's role in maintaining standards of quality as 

•vague. 



16 

Submission by Antioch College to New York sute Board of Regents 
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Oft JuM as, X974, mx% than « month Uut, lUfiUoch wm notified of 

th# UoMxd of R«9Mta decision in a foraal UtUr trom T.Edward BoUandan^ 

Oaputy Coottisfclonar for Highiwr and Pfofatsionai Education to Horria Kaaton. 

Tha lattar consiatin? of a ningl^ paragraph aiiq^ly atatads 

"In tha judgtatant of tha Raganta, thara ia no naad at 
this tia» in Naw York for an institution with tha liaitad 
and apacialiaad miaaion anviaionad for Antioch-Naw York, 
tha Raganta hava furthar concluded that tha avidanca of 
financial uncartaintiaa ihown on tha raporta furnished to 
ua by Antioch College makea unacceptable the proposed 
■athod for ensuring tha financial stability of Antioch- 
Haw York. -iZ/ 

Tha Antioch caae dramatixaa a nuatber of ii^rtant issuaa which will 
con ;lnua to ariae aa atatea seek greater control over non-traditional 
educations 

Qui a atata exclude a foreign acadesdc inatltution aolely on the 
ground that in-aUta academic inatitutior-i hava vacanciea? 

— what are the li«its of atata powar to regulate foreign academic 
Inatitutions? 



• vhat are the limita of atata power to regulate reaidant academic 

institutiona? 

~ Uiat procedural j;equiremanta must be obcerved by atatea in re- 
gulating academic inatitutiona, both reaidant and foreign? 

Tha next aaction analyaea the legal reatrainta on atata regulation 

of external degree progracw and provides a framework for answering these 

important questions. 



17 Letter from T. Edward Hollanderr Deputy Ccmiasionar for Higher and 
Profeasional Education to Dr. Morris T. Keatonf Provost, Antioch 
College f June 28, 1974 » on file. 
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4.3 taoal Rattrainf on StJif Regulation of gxtarnml 
Daqraa Prograaa i **Tha Conmrca Clauaa** 

AotlviUaa in "intarstaU coMWirca" cx^nstituta a vall^knom axceptioa 
bo suta "doing buainasa" atatutaa. Zt ia wall aattlad that a corporation 
of ooa aUta »ay 90 into anothar without obtaining Hha Iattar*a parmiaaion 
i£ ita activitiaa ara raatrictad to thoaa in intarataU coawarca, and any 
atatuta of tha lattar atau which obatrucU or burdaM tha ascarciaa of thia 
privilaga ia void undar tha ooanarca clausa of tha 0«S. Conatitution. 

Tha Moat aignificant axtamal dagraa progranar mttAi aa tha con- 
aortiua and Antioch Collage, and multi-aUta opantmiTaraity type programa 
all cparata acroaa aUta linaa. State lagialatora aad education officiala 
trying to control tha quality of auch programa auat therefore be aenaitiva 
to the requireaanta of the cooBarcc clauae aa they teak to regulate enter-^ 
prlaaa which are increaaingly becoming national in. acppe. 

The ccooerce clauae in the Onited SUtea Conatitution granta Congreaa 
power "to regulate coonarce... among the aeveral Statea..."^ Aa conatruad 
by the courta thia language givea tha Federal goveraaent very extenaiva 
authority to regulate, and to prees^t atata regulation of, activitiea in or 
affecting interatata commerce,^ including higher education activitiea.-^ 
ttko major queationa under the commerce cJauae today do not concern thic clear 
Federal authority but rather the authority of the Statea, in tha abaence of 
federal action, to regulate activitiea in or affecting interatata commerce. 
To what extent doea tha commerce clauae act aa an implirt, aelf -executing 
bar to atata regulation of mattera falling within the cli^uaa'a acope but 
ttot regulated by Congreaa?!/ 

^Art. 1,18, #3. The full text providea that: 

The Congreaa ^hall have power... To regulate Commerce with 
foreign Nations, and aiaong the several States, and with the 
Indian tribes;... 

Sea generally Gibbons v. Ogden , 22 U.S. (9 Wheat.) I (1824); Schwartz, 
Constitutional Lav ch. 4 (1972). 

* See, e.g., Pereg v. United States , 402 U.S. 146 (1971); Katzenbach v. 
McClung , 379 U.S. 294 (1964). As to preemption, see, e.g.. Bur bank v, 
Lockheed A ir Terminal, 411 U.S. 624 (1973). 

' See Maryland v. Wirtz, 392 U.S. 183 (1968); Cornell University, 183 
WLRB No. 41, 74 LRRH 1269 (1970). 

^ gge generally Dowling, "Interstate Commerce and $tA<:e Power, 27 VA. L. 
Revc 1 (1940); Sholley, ''The Negative Implications of the Commerce Clause," 
3 U. Chi. t. Rev. 556 (1936). 
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4«3«X Bightr Education at "XntarttAtt** CoMwcct 

*St«t« r«guIation of higher aducaUon will be subjact to cconarca clausa 
rastrictiont only to tha axttnt that higher aducatim activitiaa can ba charactar- 
Isad as "interstate" (as OjE>posed to "intrastate") within the neaning of the 
clause. "Interstate commerce" is a cooprflhansive tem. It enccnpasses "all 
ccenercial intercourse between different states and all ccetponent parts of that 
intercourse. "V It includes the aovement of persons and goods as veil as infor- 
aation and ideas. ^ It is not limited to proprietary or business activities.!/ 

Xducatioa activities have specifically been considered as "conarce" 
vithin the clause* s contemplation. In International Textbook Co. Pigq| /a 
Penxuylvania corporation which operated several correspondence schools # sued 
one of its Kansas students for the balance due on a course of instruction in 
coBoercial law. The. question was lather the action could be maintained in 
a Kansas court even though the plaintiff had failed to cosply with various 
provisions of Kansas' foreign corporation statute. ttMi Supreme Court held 
that plaintiff's business "was, in its essential characteristics,' coctoMrce 
among the States"|/which would be unconstitutionally burdened if subjected 
to Kansas* registration requirements. The interstate characteristics of 
the correspondence school were described to be that 

regular and, practically, continuous intercourse between 
the Textbook Company, located in Pennsylvania^ and its 
scholars and agents in Kansas and other States. That inter- 
course was conducted by means of correspondence through the 
siails with such agents and scholars. While this siode of 
imparting and acquiring an education nay not be such as 
' is comonly adopted in this country, it is a lawful mode 
to acconiplish the valuable purpose the parties have in view. 
More than that; this mode^-*Iooking at the contracts between 
the Textbook Company and its scholars— involired the trans* 
portation from the State where the school is located to the 
State in which the scholar resides, of booksr apparatus and 
papers, useful or necessary in the particular course of 
study the scholar is pursuing and in respect of which he 
is entitled, from time to time, by virtue of his contract, 
to information and direction. iS/ ' 



Dahnke-Walker Co. v. Bondurant t 257 U.S. 282r 2SX5-91 11921). 

ru rst V. Brewster I 282 U.S. 493i 497-98 (1931); Western Union Tel. Co. v . 
Pendleto n, 122 U.S. 347, 356 (1837), " 



Edwards v. California r 314 U*S. 160 {1941); Caminettl t. U.S .i 242 U.S. 470, 
484-45, 491-92 (1917). 

^ 217 U.S. 91 (1910) 

^ Id. at 106. 
Id. 
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Mtny of the current end projected innovations in higher education would 
rather clearly shade into this general conception of interstate covnercef a. f* 
prograas relying wholly or partly upon interstate iiailsr radio or television 
eoMnanicationsr cocqputer hook-*upsr or transient instructors? colleges with 
branch caaqpuses in acre than one state, where there are patterns of interaction 
between the campusesi colleges or programs "without walls** whose students and 
personnel engage in educational activities in an interstate context. More 
localised operations with more firmly established physical locations may also 
shade into the interstate category to the extent they solicit consumers (students) 
in an interstate mar]cet, have a student body which cooffutes to and from other 
states on a periodic basis; have cooperative instructional agreements or pooling*- 
of*>reso\u:ces agreements with schools in other states; or have business and manage*- 
ment ofwrations ( e.^. alumni offices, recruiting or guidance centers, management 
consultant services) idtispersedt interstate* 

Most such institutions and programs, of course/ are not likely to be coift* 
sidered by the courts as purely interstat^i^ The problem is not sisqply one of 
determining whether education is, or takes place "in", interstate cowmerce. 
Bigher education today is a diverse mixture of interstate and intrastate 
operations and transactions, and it is ijqporUnt under the commerce clause to 
separate the intersUte from the intrastate aspects of each regulated institution 
or program. While this may be difficult in the abstract, it is usually manageable 
in concrete casesi3/4f the predominant portion of the regulated institution's 
activities can be characterixed as interstate, or if the particular activity or 
transaction being regidated is interstate r the coMeerce clause poses a pot^antial 
limitation on the state's regulatory power. 



1^ 

Cf . International Textbook Co. v. Piqg# £HS£2,* 

*^See, e.q.t Eli Lilly & Co. v. Sav-On Drugs , 366 V.S. 276 (1961), where the 
Supreme Court distinguished between the intrastate and the interstate 
activities of a foreign corporation engaged in interstate commerce. (See 
the discussion of the case under Point IV, infra .) Activities identified 
as intrastate included the maintenance of an office within the state r the 
assignment of a salef? and office staff to work within the state r and the 
iise of such en^loyees to promote sai^s between retailers and wholesalers 
located within the atate. 
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4.3.2 Di»cri«inAtion Against Zntarttat* Bnt»rpri»»« 

Zt is cUarly •stablithed that ttata ragulations mf not aingla out 
' and di«criainata against intarstata eoamrca or antarprlsat of extrastata 
origin in favor o£ intraatata cosnarca or anterprisesl^ Thua if a stata vara 
to i^pota nora burdantocaa raquiraaenta upon (or grant favar privilagat to) 
hlghar aducation institution* or prograi&t angagad in intarstata coaiasrca than 
It doas upon thosa oparating puraly intrastata, or if it imposad mova burdansoma 
raquiraaants on (or granted fawtr privilagas to) foraign educational corporationa 
than upon docoiciliarias, tha ragulations would likaly contravene tha conuaerca 
clause. States must treat interstate education activities in an evenhanded, 
Bon^dlscrittinatory Banner. 

4.3.3 Protection of Local Economic Interests 

Nbere a state's regxilations are applied in comon to both inter and intrc- 

.State enterprises-, in a particular fields they, may nevertheless be invalid 

under the couaerce clause if their predominant purpose and effect is to 

protect local econooic interests at the expense of interstate connerce. The 

leading case is Baldwin v. Seeli? / where New York State sought to apply its 

sdlnimua purchase price regulations to a Mew Yor)c mil)c dealer purchasing mlDc 

in Vermont. The Suprei&e Court unaniaously invalidated this application of the 

lav because "the avowed purpose of the obstruction, as veil as its necessary 

tendency, is to suppress or idtigate the consequences of cos^tition with the 

products of another state or the labor of its residents. . ."ii/ 

Ifhile economically bastd auta regulations are th'os highly suspect under 

the cowerce clause, they are not invariably invalid. In Kilk control Bd, v. 
15/ 

Eisenberg Farm Prody r for instance, Pennsylvania applied licensing, bonding, 
and minimum purchase price regulations to a domiciliary milk processer buying 
in*«tate for shipment out-of-state • The Supreme Court upheld the regulatory 
scheme because it promoted local interests in fair-dealing and general eco- 
nomic well-being by aiming primarily at local industry and only incidentally 
burdening interstate coonerce. But when the state's regulatory involvement is 

^^3ee, t.q. , Hale v> Bimco Trading Co> r 306 U.S. 375 (1939); Welton v. Misso uri/ 
91 U.S. 275 (1876). Cf. Dean Milk Co. v. City of Madison. 340 U.S. 349 (1951) 
(State regulation found to discriminate against interstate conunerce even 
though it also applied to some intrastate commerce). 

^^ 294 U.S. 511, 522, 527, (1935). gee also Polar Ice Creame & Cr eaming v. 
Andrews , 375 U.S. 361 (1964) (Ploricla milk purch^se and allocation scheme 
unanimously invalidated on authority of Baldwin ) • 

IS 

306 U.S. 346 (1939). 
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woxm olMTly b«s#4 vqpon economic prot«ctioni«m or has «or« subtUntlal 
antl«coaip«titiv« •ft^cf^^ln shorti whart th« ra9uUtion is "ijqpossd for 
tbm avQMd purposs and with tba practical affact of cwtaiXing tha voluaa 
oi intaratata coomarca to aid locul aconomic intaraata"— tha ragulation will 
fall undar tha co— irca clauaa.'2;§/ 

Ihia principla would hava ita claaraat application to highar aducatioa in 
aituationa whara a atata saaka ganerally to rastrict thi^ numbar of nav schoola 
or pro9raAa# or apacifically to rastrict tha nuabar of innovativa tchoola or 
. prograasi aatablishing operations within thi: stata. Kvan thouyh auch regulations 
applied alike to in^stata and forei^ institutions # their ^application to the 
latter would ba constitutionally suspect if based primarily upon aconomic 
anti-co«petitiva considerations. In H.P. Hoo4 and Sons v. DuMond> for exaxapla/ 
a Maasachuaetta dairy corporation operated three milk receiving depota in 
Kev. York at which it purchased milk f roa New York producers and ahippad it to 
Xaaaaehusetts for sale. When tuna corporation applied to tha New York COB«nissioner 
of Agriculture for a licentsa to aatablish a fourth auch depot, he rejected tha 
application. Tha ground for denial waa the Coznaicsioner's inability to make 
tha required statutory finding that "issu&nca of tha license will not tend to 
a diistructive cocapetition in a market already adequately served..." .The Supreme 
Court overturned the ConBuissioner's decision under the general principle that 
"tha State may not promote its own economic advantagea by curtailment or burdening 
of interstate comer ce. 



I ^hTpI Hood g sons v. DuMon d, 336 U.S. 525, 530-31 (1949) (5-4 decision diatin- 
guiahing Eisenberg, supra.) Sfte also Polar Ice Creaa 4 Creamery < supra note 
10, a later dairy case where the Court emphasiased the same point: **lTlha 
State may not, in the sole interest of prooKiting the economic welfare of its 
dairy farmers, insulate. [its] f*ilk induatrv from coa^Httition from other 
States.** Id^ at 377. 

^^ 'H.P. Hood C Soni V, Dumond , sup ra note 11, at 532, citing Baldwin v. 
Seelig , supra note 10. St^ also Buck v. Kuy Kendal 1 » 267 U.S. 307 
(1925), where the Court invalidated a utate refusal to issue a certificate 
of "public convenience and necessity** to an interstate common carrier 
because the territory where the carrier planned to operate was already 
adequately served. 



'V, 
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4.3.4 validity of SUt* Regulation 

So long as th« stats svoids ths* pitfalls dsscrlbsd in Points 4.3.2 axkl 
.4.3«3, itMraxarolsa considarobls rt'julatory authority, under ita polios 
powsr^, ovsr higher education operations touching upon or affecting interstate 
coMMrce, The general rule, reaffimed by a unanimous Supreme Court in 1970, 
is thati 

Wiere the sUtute regulates evenhandedly to effectuate 
a legitimate local public interest, and its effects on 
interstate commerce are only incidental, it will be upheld 
unless the burden imposed on such comoerce is clearly 
excessive in relation to the putative local benefits. If 
a legitimate local purpose is found, then the question be- 
CCMS one of degree • And the extent of the burden that will 
be tolerated will of couurse depend on the nature of the 
local interest involved, and on whether it could be pro- 
moted as well with a lesser impact on interstate activities .12/ 

The promotion o£ local health and safety is clearly a "legitimate local 
public interest" under this ruleiS/ So too is prevention of "fraud, misre- 
presentation, incompetence, and sharp practice," ^nd proswtion of "responsibility 
and 'fair dealing"20/ interests particularly applicable to regulation of higher 
education. But as Point 4.3.3 above suggests, economic interests are not always 
legitimate. The Court generally distinguishes between economic and other 
etate interests, as Hood, su pra , explains: 

(The! distinction between the power of a State to shelter 
its people from menaces to their health or safety and from 
fraud, even when those dangers emanate froai interstate com- 
morce, and its lack of power to retard, burden or constrict 
the flow of such conmerce for their econoaic advantage* 
is one deeply rooted in both our history smd our law.» 

^ Vhile some interests generally characterizable as "economic" may re\uiin legit- 

. imacy even under this standard^ ^they are not likely to be weighed as heavily 
by the courts as interests in health, safety, and fair-demling. 



^ Pike V. Bruce Church. 397 U.S. 137, 142 (1970). see also Southern Pacific 
Co. V. Arizona. 325 U.S. 761 (1945). * ' " ~' 

19 

'SSS.» ±z3*j Huron Portland Cement v. Detroit . 362 U.S. 440 (1960) (health); 
South Carolina State Highway D^pt, v. Barnwell Bros.. 303 U.S. 177 (1938) 
*(saf ety) . ' 

20 

Robert son v. Calif ., 328 tJ.S. 440 (1946); Un ion , BroVer age v. vTcnsen . 322 
O.S, 202 (1944); see also California v. Thompson , 313 U.S. 109 (1941) 
("Fraudulent or unconsciondhle conduct is peculiarly a subject of local 
concern and the appropriate subject of'^iocal regulation**) . 



21 



Id. at 533. 



22 See generally Point II.l, supra , compare H.I>. Hood t Soas v. DuHond . supra 
note 11, at 552-555 (Block, J., dissenting) and 569-573 (FranJcfurterTjTT 



dissenting) • 
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Moreover # tvan thmum Utter inter tits uy be scr«tinit«d by the courts to 
4eter«lne their strength in the context of a perticuUr rrum. It is not enough 
that the SUte put a legitimate label on it« alleged iateresti the interest 
Bust be real and deaonetrable,!^/ ^ iiwoked to justify what ^ 

is actually an attenpt to protect local economic advantage 

Once a legitimate state regulatory interest is idenUfied, and evaluated, 
the next step is to trace the nature and extent of burdsn %*ich the regulation 
iaposes upon interstate cosmerce. if, for instance, a state vere to regulate 
certain aspects of higher education to promote fair dtaling, the strength of 
• the state interest would be weighed against the burden which the regulation 
places on the interstate operations of tJ-.e regulated prograas or institutions. 
The heavier the burden, the laore likely the regt:latiott vill be invalid under 
the cccnerce clause aven if it prosotes a strong state interestlS/ 

The Sv^reae Court has permitted states a wide range of authority under 
the legal forwitUtion set out in this Point* Usually the state is best off 
if its regulation is premised upon some local event which can be segmented 
from purely interstate activity and separately idantified as an appropriate 
subject of state regulation. In Eli Lilly v, Sav^^nnx^s^ or Instance, 
the Court held that a foreign corporation doing interstate business can be 
required to register in a state ^ere it also does a eubetantial amount 
. of intrastate business. The corporation's intrasUte and intersUte operations 
were viewed as sspara;>le, and the substantial intrastate business was con- 
sidered appropriate for state regulation which ths corporation could not 
•escape... merely because it is also e.-Taged in interstate commercev^ But in an 
earlier case cited approvingly in Eli Ully , International Terctbook v. Pi<?q (see 
Section 4.3.1 above), where the foreign corporation's local business was in- 
subsUntial and merely incidental to its interstate buriness, registration re- 
lIUiremen^s were held invalid. 



23 

S*e Southern Pacific Co. V« Arizona # supra note 13. 

H»P> Hood ft Sons purond , supra ncte 11, at 538; See De an Milk Co. v. 
City of M&di son, supra note 9| Coll .xgs v> New Haw^%hirc , 171 U.S. 30 
(189S). 

See 2?ibb v. Wavajo Freight Unas , 359 U.S. 520 (1959) . 
366 U.S. 276 (1961) • 
Id. at 279. 
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Similarlyr in California y, tha Court parwittad tha licansing 

aaft bonding ot a local tranaportation agant tailing intaratau tripa bacauaa ha 

waa not mgagsd in tha intaratata transportation itsalf aad licansing him did 

not rastrict tha intaratata flov of traffic. In union agakaracifa v. Janaan> 32/ 

tha Court parmittad tha licansing of a foraign corporatim angagad in custoM 

houaa bjrokaraga of foraign cocDowrca bacausa tha corporatiaa had "localisad its 

buainass'*12/ and Minnaaota had a "apacial intarast... bcmght into pUy by 

Onion's localiaad pursuit of its sharo in tha cosqprahoaiTa procass of foraign 

co«»arca"li/ And in Robartaon v. Calif ornia^3 3/ tha Cowrt parmittad licansing 

and bonding of inauranca aganta raprasanting foraign cocporations bacausa tha 

ragulations appliad only to aganta acting vithin .tha stata and tha stata had 

« ''spacial intsraatr in tha agant's localiaad pursuit of hia phaaa of tha intar-^ 

atata inauranca businsss. 

Thaaa caaas illustrata tha braadtn of authority a atata rataina und«r tha 

cotaaarca clauaa to ragulata highar aducation, including foraign institutions 

•stablishlng programs or appointing agents in tha stata. But tha legal formwlation 

••t out in this Point doas contain limits which narrow tha state's authority even 

where it has »at the requirements in Points 4.3*3 and 4.3.4 above. In partic»alafr r 

a state apparently cannot require the •registration of a foreign school whose 

business is exclusively (or alaost exclusively) interstat*.12/. A state cannot 

entirely exclude a foreign corporation engaged in interstate coowerce except 

for the most coapelling reasons Ji/ Any financial burdens which a state iniposes 

upon interstate burlness must be "sufficiently small fairly to represent the cost 

of governmental supervision**^ of the enterprise entering the state, and other 

burdens must be limited to those necessary '•?or the protection of the local 

Interest atfectcd..."*^ # ' . . 

^® 313 U.S. 109 (1941). 
322 U.S. 202 (1944). 

3^ Id. at 210. 
Id. at 212. 

^2 328 U.S. 440 (1946). 

' International TextboOc Co. v. Pigg t Point I, supra . See generally Annot. , 
92 ALR 2d 522 (1963). But see Fry Roofing Co. v- Wood , 344 U.S. 157 (1952) 
(state may license contnon carrier engaged exclusively in interstate commerce 
when there is no discretion to deny license and no burdensome conditions 
attach); Robertson v* Calif ., supra note 15. 

34 Robertson v. Calif ., supra note 15, at 449, 459-60; Sioux Remed y Co. v. 

Cope , 235 U.S. 197, 201-04 (1914); cf^* Edwards v. Calif ., supra note 7. 

35 union Brokerage v. Jensen , supra note 15, at 210. 

36- Robertson v. Calif , supra note 15, *t 459; see Dean Hilk Co . v. City^of 
Madison , supra note 9.. - / . i 
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1^*1 lto»tr*int« on St af Rt<ruljitlon« of gxtt rnal Dagr«# ProorMiMt 
Pu» Procft«» of Law - * 

4.4.1 Subtt«ntiv« Duft Proc««« 

iteU llctnting and rtgfuUtion of high« •ducatiflu r*is«s sow of th# 
nott fvind«Mnt«l qiuistlons of Aoerican Ugal and poUtical thought.^/ Tht 
proliferation of state controig has raistd problws oC falrnsss, prot#c- 
tionin, acadsmic frsadom, and raprsssivanass, yat oftan ia^wrtant consuaar 
interest ara d*niad tha protaction of tht ataU that tfcsy raquira. 

This discussion treats questions of the legal lialts, other than the 
coasierce cUuse liaits discussed above , on a state's power to regulate private 
higher education. These limita, unlike those under the cowcerce. clause, do 
not depend on a finding that a school is engaged in isterstata activity, 
specific legal critoria and their appacation to existing and new schools ara 
e3q?lored; prcble«s arising from the nature of the authority given to an 
administrative body, and the problem of granting power to private groups is 
considered; finally, the procedural safeguards that clothe the school's 
relationship with tha sUte'are presented. 

The state, acting under its police powers, amy reguUte private schools 
within the limits of the school's due process righti^T^/ the due process clause, 
once widely used by courts to invalidate legislationyretains some of its 



This is the question of the proper balance between the individual's *right* 
to pursue an occupation, and the sUte's role in regulating individual's 
activities for soxae cownon good. For a broader discussion of the issues 
raised by state licensure see Reich, The New Property. 73 yale L.J. 733 
'196^}. Critics of occupational licensure include the following, (cited 
i*;fallace, Occupational LicensincT^ 14 WM. c MARY L. REV. 46, 48 n. 10) i 
.<5. FMEDMMI, CAPITALISM AND FREEDOM 137-60 (1962); W. GELHORN, INDIVIDUAL 

FRCEPai and GOVERNMENT AL RESTRAINTS 105^51 (1956)1 0. Lees, Economic 

Consequences of the Frofessiona (1966); Doyle, T he Fence-Me'-In Laws , 205 
Harpers 89 (1952); Graves, Professional and Occupational Restrictions , 13 
TEMP. L.fi. 334 (1939)Hau£t & Hamrick, Haphazard Regiiientation Under Licensing 
Statutes, 17 N.C.L. REV. 1 (1938) > Silverman, Bennett a Lechliter, control 
by Licensing Over En try into the Market . 8 LAW a COKTEMP. Probl. 234 (1941)). 

State V. Williams. 253 N.C. 337, 117 SE 2d 444 (1S60); State v. Nu ss, 114 
N,W. 2d 633 (9.D. 1962); 66 Axn Jur 2d Schools 309 (1965). 

Representative Supreme Court cases which utilise substantive due process 
concepts are: Cappage v. Kansas. 326 U.S. 1 (1914) Lochner v. New York, 
198 U.S. 45 (1909). . " " 



85 



0^ 



tht Supr^M Cou t, and other federal courts # ro longer Invalidates legislation 
on the basis of substantive due process. See* North Dakota SL-^te Board of 
PharK^acy y. Snyder's Drug Stores* Inc .# 94 S. Ct. 407 (1973) (reversing state 
decis.ion which relied on substantive due process to invalidate a state require-* 
tmxit that pharmacies not be operated by corporations* imless pharnacists 
controlled the corporations); Ue Optical Co. v. williawson * 348 U.S. 483 
(1955)r Unit ^^ states v. Caroline Products* 304 U.S. 144 (1938). Hebbia y . 
Wev York* 2 J.S. 502 (1933) (**The Constitution does not guarantee the 
unrestricted privilege to engage in a business or to conduct it as one pleases. 
Certain kinds of businesses may be prohibited; and the right to conduct a 
business* or to pursue a calling* may be prohibited.") (citations omitted) 
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foTMr pomrs in th« stAt« courtsi vh«r« r«9ul«tory mimmM atlll 
•crutinitad for d«fici«nc«s und«r thm dm proc^M guoMtMS of th« BtMtm 
eoutitutions.^ Th« ftpplicttion of sub«tantiv« dw frae«M to iav«lidat« 
m statute d«p<inds on wh«th«r th« statuU r«9\U.at«s m tasincss which is 
t.ff«ct«d with a public int«7«st (a '^natural monopoly*) and vhathar tha 
•tatuta is dasignad to protact tha ganaral walfara* Ucansing raquiramants 
and ragulations, inposad on occupations and businassaa «adar tha formar 
rationalahava baan accordad varying traataant in tha atata courts* Ragulation 
has ganarally baan uphald whara tha public intarast ismlvad is found to ba 
s\ibstantialf<^ and tha burdan isqposad not undua.S/ 

Ralativaly littla authority axists ccmcarning tha parmissibla liAits of 
schools ragulation .2/ An aarly case aada it claar that statas cannot arbitrarily 
Intarfara with schools. S/ h statuta prohibiting cartaia privata schools from 
collacting »ora than $25 tuition in advanca was fou»4 to fit this dascription.^ 



Paulsen, The Persistanca of Substantiva Dua Procass in tha statas r 34 
Minn. I.. Rev. 91 (1950); Katherington, State Sconoadc Kegulation and 
Substantiva Dua Procass of I^w, 53 N.W. U.L. REV. 226,244*48 (1958) (here- 
inafter cited as HETHERXHGTC^} . Cases illustrating the application of 
tha doctrine in the state courts are: Pennsylvania State Board of Pharmacy 
v. Pastor, 272 A. 2d 487 (1971) (statuta \rtiich prohibited advertising of 
drug prices unconstitutional) ; Estall v. City of Birmingham, 286 So 2d 
866 (Ala. Ct. Crin. App. 1973) ("anti-scalping** statuta unconstitutional) ^ 
People v. Br ovr*, 407 111. 565, 95 N.E. 2d 888 (1950) (licensing requirement 
for plixaA>ers'unconstitutional) J Moore v. Sutton , 1^5 Va. 481, 39 S.E.2d 
348 (1946) (licensing requirement for photographers nnconstitut:^.onal) . 
Although tha state courts are boiind by the Suprcm Court's inteipretation 
of the 14th Amendment, and therefore seeming?./ obliged to rejec'c the sub- 
stantive due process doctrine, the state ccarts have continuac! to apply 
t . substant'il^e due process. This circumvention of cvrrant federal consti** 
tutional doctrine has been oiccocnplished in soma cases by reliance on due 
eProcess provisions of state constitutions, and in other cases by inattention 
to mora recent pronouncements of the Supreme Court* 

' Hetheringto n at 229. 

^ Hetherington at 240, 234 n. 154. 

^ A good discussion of prior cases is found in State v. Williams , 253 
H.C. 337, 117 S.E. 2d 444 (1960). 

* Pierce v. Society of Sisters , 268 U.S. 510 (1924). This case established 
that schools have a constitutional right to due pqrocess. 

^ State v. Nussr il4 N.W. 2d 633 {S.D. S. Ct. 1962) • 
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Tork's priv»u *r«<S« school «ot ym» found uncowUtutional iiuofar «• 



It dlr«ct«l th« ««9«nt«' to condition liemsts on thoir approval of th« 
tuition ch«rg«d by th«M «:hooU.i2/ a .tat* cannot raguUta school, twichlng 
a foraign langua?* I'ji an oppr*..iv* aannar.i-V A .tatoU which prohibited 
a lawful aducational corporation from opwratin? without tha conaant of tha 
^ votar. in tha araa wa« hald uncon.Ututional.W On tha othar hand, tU. 

Stat* say raquir* Mhool. to procur* lic*ns*« to op«rat*,W «nd rsgulat* 
th* grantiqrof dagraaaid/ and tha nana us*d by a collagaiS/ 
I I«incipl« which anarg*. fro« thaM caaa. is that "Itlha statrt has 

4 • ' * li«itad right, und*r th* polic* pow*r, to ragulata privuta schools and 

thair agants and solicitors, provided. (1> th*ra is a wmifast prasant naad 
*««cts tha haalth, norals or safafey of tha public ganarally, (2) tha 
ragulations wr* not arbitrary, discriminatory, qpprassiva or otharwisa 
^ onraaaonabl* . . . W 

•^•«« «i« importanca of education to th* public, and tha difficulty 
of protscting oonsumara from unacrupulou* practicaa, courta aza unlikaly to 
invalidate noat ragulatory sch«m<a. 

Stata ragulatory schamas *r* »or* lik*ly to *ncountar difficultiaa whan 
th#lir purpose is to limit th* nwb%t of schools pperating in « givsn «rM. 
An #xa»pls of this sort of regulation is sssn in N«w York, where permission 
' ^ operate in the state is dependent on a showing of "need'' for the proposed 
institution.^^ When the tegulatinn iiqposed is this bordensoM, the state 

Crow Systea School v. Bo&rd of Rege nts. 277 App. Div* 122, 98 KYS 2d 
y . 834 (S. Ct. 1950). 

Farrington v. Tokushege , 11 r2d 710 (9th Cir. 192C)i see Meyer v* Kebraska . 
262 U.S. 390 (1923). 

12 

Columbia Trust Co. v. Lincoln Institute of ICentucky^ 138 Ky. 804 # 129 
SW 113 (Ct. App. 1910). 

y<ople V. Ainerican Socialist Soc .# 202 App. Div. 640, 195 NYS 801 (Sup. 
Ct. 1922) (upheld against First Amendment and due process challenge 
# require»erit tJiat school not allow teaching or overthrow of govern'nent) . 

^V shelton College v. state Board of Education. 48 N.J. 501 # 226 A. 2d 612 
(1967: . 

♦ Institute of the Met ropolis. Inc, v. University of the state of Hew Yor)Cf 
* 274 N.Y. 504, 10 N.E. 2d 504 (1937). 

16 

! State V. Williams . 253 N.C. 337, 117 S.J?. 2d 444, 450 (1960). 

17 

113.56, 5.21 of Title VIll of the Official Coci?>ilatiott of Codes, Rules, 
and Regulations of the State of New York. 
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wamt dM0Mtr4t« that th« bu«ia«as so r««ul«t«l is aff«et«l with « -public 
iat«r«st." This i« o£t«a tr«c«d to a now ditcv«<Ut*d Sapxmm Court dtcision, 
in lAiAth* Court invalid*t«l a r«iuir«m«nt that ica ooif>ania« procura a car- 
Uficato of naeaaaity prior to oparaUoniS/ Tha court bald thia form of ragvl- 
latioa i#aa unconatitutionai bacauaa winufacturing ica waa an "ordinary buainaaa", 
»fbich ma "aaaantially privata" in natura, and not a "natural «onor>ly», or an 
"antarpriaa in ita natura dapandant upon tha grant of pubUc privilagaa"..i2/ 
ria opinion also rafarrad to a "Ccjownon right to angag* in a lawful private 
i>uainaaa." Juatica Brandaia* diaaant indicatad tha diraction tha Court would 
liafca latar. Tha praaant status of Uabmann and tha "affactad with a public 
intaraat" JcKstrina in tha fadaral courts is traatad in Boylan v. onitad States .'^ 

Many atataa hava cartificata of x»*& raquirananta that apply to naw 
hoapital construction.-2i/ thia articla is an axtanaiva axanination of tha 
afficacy of cartificataa of naad aa a davica to raguUta tha growth of hoapitala. 
tha Supraaa Court of North Caroli;ja, which haa a 1. ah *-.lstory of aaarching 
lagialaUon for violations of aubatantiva dua procaaa*^ daclarad this rwiuiraman*; 
to bo a violation of dua procaaa clauaa of tha atata'a constitution bacauaa tha 
court could find no banafita accruing to tha public from tha raquiramant. Tha 
court a)q?lain«d that although tha atata'a right to raguUta hoapitala was un- 
disputad whan th'> "right to angaga in a buainaaa" ia withhold a strong sharing 
of public advantage must be «ada. A New York court ciiuiidaring a similar 
• aUtuta applied to nursing hoa^a held the aUtute waa cooatitutional.^ 



18 

Maw State Ice Co. v. Liebmann , 285 U.S. 262, (1931). 
^' 285 U.S. at 277, 279. ^• 
310 F. 2d 493 (9th Cir. 1962). 

An 

Bavighur«t,hl0gulation of Health FCiCiliti** and Sarvicaa by Certificata 
o£ N«ad*», 59 VA, t. Rev, 1143, 1144 (1973). 

22 

§Sti SUte V. Ballance , 229 N.C. 764, 51 5.E. 2d 731 (1949); toller v, 
Allen , 245 N.C. 516, 96 S.B.2d 851 (1957). 

23 

Attocaa V. State Department JOt Social Welfare , 26 App, Div. 2d 12,270 NYS 
2d 167 (1966) . 
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k 1948 P«nnsylv«nia cam^ coDc«rn«d th« stAt«*s attaint to raguUt^ 
Btirti by r#<iuirin9 It to posstss a cartificata of public convanlanc^ and 
Moassity bafora it could rant cara. tha court hald that tha buainaas of 
laaslng oars was not sufficiantly inbuad with a public iatarast to ba subjact 
to this kind of ragulation consistantly with tha dua procass guarantaas of tha 
stata and fadaral constitutions, Aftar obsarving that thtra was no car tain 
tast for whan a businass was af factad with a public intarastv tha court con- 
cludad that ths "capacity for wnopolistic usa in tha parfor«nca of a 
sarvica to tha public in ganaral- was a raliabla indication that a businass was 
affactad with tha public intarast.25/ Thssa casas d«aon«trat« that only whsn 
an industry is found to possass tha charactaristics of a nature x wonppoly will 
sUta lagislations rsstricting antry into tha fitld ba Hphald. 

Tha acono«ic jiiatif ication for stats parpatuation of a iwnopoly i> raadily 

apparant whan discuasing talaphona coopaniss or othar public utilitias i^ara 

inafficiancy in usa of rasourca* will laad to datriinsnt to ths ccnsumar. How- 

avar# rastrictinj thf. nunbar of coopatitors in an industry that is not a 

natural scnopoly^^^ll *ror)c a sacrifica of tha ordinary banafits of coB5>atition. 

"Tha balJaf th^.t '■ciqpstition. rsaults in e^aterioration'of ^a 
product it truw. only in ths pura public utility cast. In 
othar situations compatition tands to improve tha "quality** 
of tha product. Mora iwportantly, compatition widan«"ths 
range of typas of goods that are available to buyers. If 
coftpatition among liquor dealers lowers the price of existing 
liijuor and brings into the market additional lower priced 
liquors, the ^consumer benefits since he has wider range 
of choices. "Ad/ 



24 

25 



26 



Herts Privyuraclf Stations v. Sigqins# 359 Pa. 25, 58 k. 2d 464 (1948) . 

58 A* 2d at 471. Two other cases following Hertx have atruck down 
certificate of need ^^irements applied to the renting of motor 
vehicles: Hertz Corp. v. Heltzel , 217 Ore. 205, 341 P. 2d 1063 (1959), 
•nd state ex rel Schrath v. Condry , 139 W. Va. 827, 83 S.E. 2d 470 (1954). 
One case which reached a contrary decision is. Corpus ^ghristi v. Texas 
Driver less Co. , 187 S.W. 2d 484 (Tex. Civ. Ap*^. 1945, sodified on other 
grounds, 144 Tex 288, 190 S.W. 2d 484. A good discussion of conititutional 
liaitations on certificate of need requirements is fovnd in Visco v. State, 
95 Ariz. 154, 388 P. 2d 155 (1964). 

The nature of a "natural jj^'^hopoly'* is explained in passage from Barro^. 
Business and Professional Licensing-Califcrnia, A Re. ssentative Example ^^ 
18 STAN. L. REV, 640, 642 (1966): Conceptually, there are "industries in 



90 



00^ 



ifhich the nature of the rtsourcat that art u«#d in production is such 
that ona producar can supply tha tntira raarkat for tha product at a 
lowar raal coat (uaa fawar raaourcaa) than can aavaral producara. 
tn this natural nonopoly aituation tha axiatanca of aiora than ona 
producar will hava ona or both of two affactat (1) Each aallar will 
hmr% wc%9M capacity, and such capacity, togathar with low or dacXining 
ooata of using it, will laad to succaasiva prica raductions until tha 
prlca of tha product daclinaa to the laval of out-of-pockat coata. 
tvantuallyr only ona seller will aurviva, and tha consumer will be 
fee ad with a true monopoly. (2) While this ••ruinous" competition con- 
tlnuesr firms, in an effort to cut coata, may raduce the quality of the 
product to tha detriment of tha buyer. 

Where this condition is thought to exist, the police power may be uaed 
to grant monopolistic production of tha product by meana of a public 
utility •licanse.'* The prica and output of the public utility ara re- 
gulated by tha public in an affort to aecura production of the product 
at Aoniaono.poliatic pricaa. 

7 

Id, at 658. 
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TtMu:« Art no rtporttd casts conetrning tht constitutiorulity of a rtquirt- 
Mat of a cartificata of naad to oparata a school. Xf tha "natural nonopoly" 
justification is a praraquisita to this fom of raguXation, than it aaaas un* 
likaly that highar aducation can ba ao ragulatad. Although an ovarabwvJanc* 
of schools craatas a drain on tha stata*s aducational ratourcasr lass drastic 
Maauras than limiting tha antranca of naw schools can ba davisad to pravant 
wasta. 

Ona coBnanta^.c>r urgad courts to considar vhathtr lagislaturaa sight hava 
uaad lass axtraaa ma^suras to accomplish thair goalSt^^ 

Xn concluaion, most stata ragulation of higher aducation is within tha 
bounda of avan tha most strict inUrpratationo6f' tha'^ktata^a^authority^^iiMir 
tha dua procass clauaa. Kowavarr stata ragulation which is so axtrama as to 
actually prohibit tha operation of a school for reasons 'wrelatad to its 
aducational quality nay encounter difficulties in soae stata courts. 



Struve, The Less*'Restorative-Alternativt Principle and Economic Due 
Process, 80 HARV. L. PEV 1463 (1967). 
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4,4.2 txracAttgfX fKm tz^eoM 
th« aoat iMpomnt iAf«gu«rd« ptoridtd unS«r tht rubric o£ "dti* 
S>coe«M» ar* tht panoply of procedural righti M«ur«4 on« wbo is tuzMd 
tjr iUU .ction. Without CM* Xw on th« right* o£ •cfaool lic«n»««s on* 
ewoct d«t«rmin« exactly what procaduraa art r«sutr«! at aach ata?* of 
aaOniatrativa action, but tha paraaatara of du* procaaa can ba datarainad. 
»ha baaic rul* govarning du* procaaa ia that tha 

"axtant to which procedural due proceaa Must be afforded 
the recipient ig influenced by the extent to which he »ay b« 

!** grievoua loaa • . . . . Accordingly. . . • conaidera- 

tion of what procedure* due process may require under any given 
•at of circuaatances nuat begin with a determination of the pre- 
ciaa nature of the government function involved as well a« of the 
private interest that haa been affected by goverwsental action'-. 2^ 

A recent caae, Blackvall college of Bu.inn. s y. ;^-«.»m.v 30/ 
ia illustrative of the due process re^irenenta that school* have with 
reference to govemaental licensing. 

The college was approved by the laaigration and Katuraliration Service 
(IMS) for attendance by nonianigrant alien atudent*. ins, on the baai* 
of an investigation it had undertaken, informed the school that its approval 
was to be wlthdrawix, and then gave it an opportunity to have an "Interview" 
with an adminiatrative officer, the administrative officer was the 
•aae person who had informed tha school of the withdrawal of approval. 
Finally, no participation by counael was afforded. The court charactarired 
the proceedings as "formless and uncharted".^ 

Tha court's enumeration of procedures that oust be followed in the 
future coeipriae a checJclis.- for due process scrutiny. First, notice that it 
apecifiea in reaaonable detail thatgrounds of dissatisfaction must be givenH/ 



29 

30 
31 



Richardson v. Per ales, 402 U.S. 389, 401-02 (1970), quoting from 
Goldbercr v. Kelly. 397 U.S. 254, 262-63 (1970). 

454 r. 2d 928 (D.C. Cir. 1971). 



Id. 



52 The court also concluded that INS was subject to the Adaini«trative 
Procedure Act, which requires that before an agency institutes pro- 
ceedings, it give (1) notice and (2) -opportunity to demonsl-rato or 
achieve compliance with all lawful requlrenents," (5 u.S.C, para 558(c)). 
Si A?ir necessarily required of agencies not subject to 
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A htATinf sru«t b% provided, b«for« a diff«r«At adaliiifttrativ« officer 
than th« OM who did tht initial invtstigation. 

tha aatura of tha charga againat tha school dataniMa tha achool*a 
right to confront and croaa-axa«ina vitnatai^a. I£ tha charga invoXvaa docu- 
•antary racorda, than tha school nay contaat tha racocda idth othar racorda 
or liva vitnaaaaa. If tha charga ia foundad on haaraay (which ia not adadaaabla 
undar an axcaption to tha haaraay rula) than tha achool haa a right of croaa*- 
axasination and confrontation, 

Counaal ia parmittad in all procaadinga, and a racord auat ba nada. 

Moat caaaa involving tha vitMraval of a licanaa to pparata, or othar 
aq^ly important atata action, voul£ aaaat to call for procaduraa at laaat aa 
atrict aa thaaa. 

Tha «oat aarioua dua procaaa daficiancy of atata lioanaing boarda ia 
tha praaanca of naabara of tha ragulatad induatry on tha ctaciaion-ttak;ing 
board. Tha Supraaa court haa aaid that ••{a)n impartial daciaion makar ia 
aaaantial,«34/ Thua, tha iaauaa of faimaia implicit in an argument againat 
dalagation to privata partiaa bacoma paramount under dua procaaa. Gibaon v> 
ianryhill 35/ tnvolvad a conflict between iMapendant optoanitriata (tha Aaaociation) 
and Optoma triat a who ware asployed by other peraona. Alabama had aatabliahad 
a atata licana£ng board* which waa restrictad in membarahi^ to optooatriata 
who belonged to tha Aaaociation. Under theaa oircumstancaa, tha Court 
concluded that tha Board ahould not adjudicate procaadinga involving tha 
Doa*Aaaociation membera, bacauaa tha Board member a haa a pecuniary intareat 
in tha outcome •!§/ 

33 

Xn Blackvell f the court atated that Blackwell^a "(alpproval status 
waa a valuable asaet in the nature- of a licenae. . Ijut did .nof 
dlacuaa the degree of harm visited on the aggrieved school. However* 
the court did state that the interest of the government was that 
approval be withdrawn only after due process was given, because of 
the government's interest in allowing students to enter. This reason- 
ing would eliminate a need to balance the government's interest against 
that of the individual, bscause there is always a governmefital policy 
that programs be fairly administered, and would lead to t'.ie conclusion 
that full due process should always be accorded. 

34 

Ooldberg V. Kellv^ 397 U.S. 254, 271 (1969). 

35 

411 U.S. 564 (1973). 

36 

But see, People v, Muu>hy. (364 Mich. 364 Hich. 363, 110 N.W. 2d 805 
(1961), where on similar facts the opposite decision wets reached. 

9^+ 



D#lWtion of Laqislatiw Povar 

U9islAtiv« acts «»Ubliihlng a ilca.n«ing schwa for schools may 
•iapXy nana a board snd dtract it to issua or vithhold Uransas. Tha act 
My nota tha problam parcaivad by tha lagislatura, tba ganaraX araas in 
iflxlch critarU must ba aat, and avan spacif ic raquizsMzxts to b« aatisfiad 
by sppXlcants. Tha bodias to which authority is dalagatad nay or may not 
adopt raguiations and procaduras for raviaw o£ its ^adsions. 

Tha quastion which arisas whan powar to i&pXaamt an Act is givan 
to an administrativa agancy is whettiar thara has baan an unconstitutional 
dalagatlon of lagisXativa powaxs 37/ It is traditioaaUy baliavad that 
•tha powar confarred upon tha lagislatura to maka laws cannot ba dalagatad 
by that dapartmant to any othar body or authority* .ag/ courts hava attaap^ad 
to distinguish batwaan a-lminXstration of a law, and tha ^making* of a law.39/ 

%w casas involving ragulation of privata schools illustrata tha 
WXication of thesa principlas. in Packar Collegiata inatituta 
Ohivarsity of stata of Waw York 40/ a private school raf u«ad to raglster 
with the ragants of New York, instaad moving for a daclaratory judgment 
that was unconstitutional. Tha statute requiring registration conUined 
no standards circumscribing the Regents' authority, sUting simply that 
schools must register "under regulations prescribed by the board of regents^^l/ 



37 The federal courts are no longer likely to find an unconstitutional 
delegation of power, but the doctrine parsista in f«any state courts. 
tDavis, AdimintatratiTe-^Law Text 2.06 (1972). 

38 Cooley, Constitutional Limitations 163 (7th ed. 1903) . The Constitutional 
logic underlying this belief is that: Where the sovereign power of th«^ 
Stace has located the authority, there it must remain; and by the consti- 
tutional agency alone the laws must be made until tha constitution itself 
is changed. The power to whose judgment, wisdom, and patriotism this high 
prerogative has been intrusted cannot relieve itself oi thj nftsponsibility 
by choosing other agencies upon which the power shall be devolved, nor can 
it substitute the judgment, wisdom, and patriotism of any other body for 
those to which alone the people have seen fit to confide this sovereign 
trust." 

39 The distinction made is * • tbj^tween the delegation of power to make the 
law, which necessarily involves a discretion as to what it sliall be, and 
conferring authority or discretion as to its execution to be exercised 
under and in pursuance of the law.** 

Cincinnati, K.8 2.R. v. Clinton, 1 Ohio St., 77,88 (1852), quoted with 
approval in Field v. Clark, 143 U.S. 649, 693-94(1692). See DAVIS, 
ADKINXSTRATIVE LAW TEXT 2.06 (3rded.l972) for an excellent discussion 
of this issue. 

^? 298 N.y. 184, 81 N.E. 2d 80 (1948) . 
81 N.E. 2d at 81. 
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